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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Introducing a New Era 


There’s a great drama unfolding, an historical drama. It is intimately 
related to the future of the Republic and of its people. There is no title for 
this drama. It might be called the Lawyer’s Perplexity. Or, Practical 
Justice. 

The editor of this Journal hopes to draw attention to the larger features 
of the developing situation, but realizes that it is no easy task. He con- 
siders this number of the Journal in many ways more significant than any 
preceding number. But no single issue can do more than suggest a few of 
the many phases of the great spectacle. 

The recent meeting of the American Bar Association served, though 
without comprehensive planning, to bring some main features of the drama 
into view. The first impression is one of perplexity. The more one reads 
of the current literature of the profession the more it appears that the 
lawyer is being called upon, if not actually obliged, to take into considera- 
tion a number of factors which have been unknown to his habits of thought. 
And it appears that these factors at first seem unpalatable. 

Possibly the most useful thing that can be done in a transition stage is 
to point out that new proposals are not as unpalatable as they may seem 
on first view. 

This number of the Journal cannot even present a complete introduc- 
tion to the drama. It will take more space, more observing, to get the 
various factors into a proper relation. The Journal must count on a 
generous disposition on the part of its readers and as much practical aid 
from time to time as they are disposed to give. 





There is this to be said for lawyers as a class; they are accustomed to 
listening to both sides of a controversy; they realize that truth is not readily 
got at; they are not precipitate in forming judgments; and they have con- 
summate patience. As for their positive virtues much can be said. Con- 
servatism, if it be honest and sincere, if it is founded on deliberate study, 
is one of society’s absolute essentials. Even in the swiftest stream of 
change, sometimes called progress, conservatism is a valuable factor, if not 
indeed the most valuable. 

On the other hand it must be observed that conservatism is not always 
free from personal interest, and that its technic is so simple that any 
fool can employ it. 

Can we not go so far as to say that conservatism and change are some- 
times identical, and that conservatism, with all its ripe values, too often 
covers a multitude of evils. In other words, for a thinking man to declare 
unequivocally that he is a conservative, or a progressive, means little. It 
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may mean merely incapacity to bear in mind all 
the factors involved in a situation. 





We appreciate and cheerfully admit the highly 
useful part which the legal profession has played 
in the development of the modern world. On 
the whole lawyers have championed the cause of 
justice and have done more than any other class 
to advance the fundamental interests of the mass 
of people in a century which has seen more 
change in the social and governmental structure 
than any other ten centuries since man learned 
to employ the simplest of tools. 

And granting all this it must be added that 
the lawyer has tended to become the spoiled child 
in the American family. He has dominated the 
scene so far as our country is concerned; he has 
thrown off virtually all constraints and controls; 
- he has tended to employ his freedom, as is natural 
to human nature, for his own ends, as he has seen 
them. One of his present concerns, now that 
criticism is his lot, is that he permitted his pro- 
fession to become needlessly prolific; another is 
that he blindly permitted his clear prerogative to 
be invaded by a host of encroachers. 

The lawyer’s chief glory is that he is loyal to 
his client. His chief defect is that he has never, 
to any considerable degree, learned the full meas- 
ure of loyalty. He is criticized for taking too 
large a share of his client’s profits, and yet the 
great majority of lawyers have always labored 
for mere subsistence. They have had, in times 
past, rewards other than pecuniary. With a few 
exceptions they have not been adequately re- 
warded. The evil of this stinting has follen quite 
as hard on the public as on the lawyer.” 

The full measure of loyalty—what does this 
imply? Let us suggest that it implies an imper- 
sonal, unselfish, objective understanding of the 
best modes of administering justice. This full 
understanding is pitted against pedantry and 
habit. It is just beginning to emerge. The great- 
est help that can be given lawyers as a class is 
fair and well considered criticism. Of this there 
has been but a mere dribble. Intelligent laymen 
fear to form or express opinions in a field which 
to them is replete with mysteries. The criticism 
of the unintelligent does the lawyer no good, and 
may do vast harm to the public. 

We have heard much of late of a doom that 
hangs over the lawyer. As to this the best 
opinion is that prophecy adapted to a specific pur- 
pose is never safe. 





The writer has observed so much, in so short a 
period, of the lawyer’s capacity to orientate him- 
self to the terms of a new world that he inclines 
strongly toward optimism. This is to say that 
he sees reasonable evidence in recent develop- 
ments in the field of law and judicial administra- 
tion to support the belief that the lawyer in most 
states has turned the corner, that he is on the 
high road to a form of service which will justify 


greater honors and greater material rewards than 
have been common for the past two generations. 

If this view is factual, the pity is that progress 
on this high road seems painfully slow. Perhaps 
with the perspective of a few years it will appear 
other than slow. Certainly we can say that the 
past twelve months have witnessed the beginning 
of what in time may be viewed as a swift develop- 
ment. The seed in the ground appears dormant. 
The seedling plant is a puny thing. Its growth 
is slowest while it is least promising in appear- 
ance. That is the period of root growth. Finally, 
if climatic conditions favor, and the seed is good 
seed, there is a burst of growth.” 

We speak of “most states.” In our dual sys- 
tem of sovereignty the legal caste develops under 
a variety of environmental conditions. The seed 
has fallen on a variety of soils. The recent survey 
of justice in the state of New York may well 
confirm skepticism, if not downright pessimism. 
Take just one phase for consideration. The pro- 
gressive element, especially among laymen, de- 
manded as an immediate step, provision for the 
adequate administration of the work of judges. 
The commission’s answer was to recommend the 
creation of a judicial council with no administra- 
tive powers. We assume that this was because 
the commission deemed it impossible to obtain 
stronger legislation. As an alternative the com- 
mission recommended for the supreme court a 
system of administration by judges selected for 
this work by the appellate divisions. Unfortu- 
nately, the commission did not place the respon- 
sibility for a speedy acceptance of its plan di- 
rectly upon the appellate court justices. Instead 
it expressed doubt as to constitutionality, but 
gave no reasons for this very hazy doubt. The 
consequence is that another session of legislature, 
controlled by lawyers concerned mainly with 
what they conceive to be the profession’s selfish 
interests, must be awaited. 

But the appellate court justices could act at 
once, and leave the question of constitutionalitv 
to the court of appeal, with its proud record of 
liberalism. We are told that they have not acted, 
and cannot act, because there are only a few of 
these justices who want to have their trial courts 
administered in a businesslike and responsible 
manner. 





Now just a word about this supreme court so 
far as it pretends to serve the people of the 
metropolis. It presents the sad spectacle of fall- 
ing short of its duty to a greater degree than any 
other tribunal in the entire country. In this 
JouRNAL we have published the opinion of a 
former chairman of the committee on superior 
courts of the Association of the Bar that half of 
the supreme court judges in New York Citv are 
too ignorant to fill their appointed role. They 
have tenure of seventeen years and a princely 
salary, higher than that paid to the high court 
judges whom the English people revere, when the 
income tax is taken into consideration. And since 
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this article was written we have seen the scandal 
of fixing fusion nominations for this court for 
the benefit of rank politicians by the rankest of 
political rascals. 

Very well; presume that half or more of these 
judges are too stupid to know that their courts 
are standing between the people and our conven- 
tional ideal of justice; to realize that the process 
of these courts is used far more often to achieve 
injustice than justice, which is a clearly proved 
fact. What then of the other judges? For there 
are judges who know the facts and who have 
consciences, even though they have no courage. 
Why then do not these capable, and presumably 
fit judges, step out of rank, sever themselves 
from their disgraceful colleagues, and announce 
that they stand ready to redeem their tribunal 
if only the appellate division justices will appoint 
for each district an administrative judge? Why 
don’t they? 





There is room for pessimism, unless one looks 
to other states. And unless in the more promis- 
ing states—Alabama, Kentucky, Wisconsin, Okla- 
homa, Missouri, Utah, South Dakota, New Mex- 
ico, to hazard a few choices—there comes in due 
time a mastering of the problems of administering 
justice—problems simple enough in themselves— 
there will be great disappointment. (We would 
like to include in the preferred list Massachu- 
setts, and would include that state if assured 
that the better element of its bar could gain a 
clear ascendency; and California, where the bar 
appears to be gaining ground steadily on its hard 
ascent from Avernus; and Michigan, where much 


has been accomplished and more progress appears 
likely.) 





These problems of administering justice—what 
are they? First, the organization of the courts. 
A brief suggestion of what organization can be, 
and what it can accomplish, is afforded by the 
valuable address by Dean Leon Green, published 
in this number. 


Second, the personnel of the judiciary. We 
appear to be on the way to a mode of judicial 
selection which will confer upon the judges 
powers, protection and honors, as well as duties 
and responsibilities, beyond anything now envis- 
aged. This is a simple matter as an intellectual 
problem. It would become a simple matter on 
the political side, instead of one laden with almost 
insufferable burdens, if so much of the bar as is 
accustomed to loyalty to clients, were to accent 
this higher loyalty, step out and lead the people. 

Third, procedure. Here is a very broad field, 
which is just beginning to respond to an under- 
standing of the great failures of justice, and 
to the necessity for a new charter and a new goal. 
There will be much to say about this in the near 
future. Perhaps the truest, as well as the most 
severe stricture that can be levelled against the 


legal profession in our country, is that it has 
virtually no conception of what the words pro- 
cedural reform imply. But again, it must be 
noted, there are signs which inspire hope. We 
shall publish in our next number an interview 
with a great judge which will open the eyes of all 
who read it. There are the strongest indications 
that the bench will not be reactionary when the 
bar is ready to move forward. 





And now we come to some evidence that the 
drama we have attempted to portray has its 
roots in the past. Readers would do well to 
study the report made this year to the American 
Bar Association by its committee on administra- 
tive law, headed by Louis G. Caldwell. We do 
not see that there is justification for the charge 
that this highly constructive introduction to a 
vast field of adjudication is unfair to the Roose- 
velt administration. It is at least a sign in the 
sky that lawyers still have a capacity for states- 
manship, that they are not one and all the pur- 
chasable serfs of their clients. 

That the American bar has been blind to power- 
ful trends making for the destruction of their 
most profound convictions concerning judicial 
administration seems apparent. The almost uni- 
versal creation of state tribunals to administer 
workmen’s compensation laws was not enough to 
shake their sublime confidence that they would 
forever be permitted to dominate procedural law 
in their own interests. Along came the automo- 
bile and its casualties to fill to overflowing the 
gap left when industrial injuries were taken out 
of court. 

We do not intend to threaten or to prophesy; but 
we revert, in the absence of an unclouded opinion, 
to the definite fact that about 35,000 people will 
be killed by automobiles this year, and about 
1,100,000 will be injured, many very severely. 
The property loss will probably reach $50,000,000. 
The proposal that the loss from personal injuries 
be met by “automatic” awards from insurance 
funds, raises a host of problems. Until some 
other and more promising proposal is made we 
cannot escape consideration of this one. 





The proposal for automatic compensation was 
up for discussion at the Milwaukee meeting of 
the Conference of Bar Association Delegates. 
The leading exponent of the theory among law- 
vers, Henry S. Drinker, Jr., made an oral pres- 
entation which lacked some of the dogmatism of 
the committee report. We assume that Mr. 
Drinker had not the slightest expectation that he 
could win a favorable vote; he merely performed 
h‘s duty in bringing the matter to the considera- 
tion of the profession in as conspicuous a man- 
ner as possible. 

The objectors were present in force, there 
being three times as many delegates as the aver- 
age in recent years. The significant thing is not 
that the proposal was overwhelmingly voted 
down, but that the opponents offered no sugges- 
tion of relief whatsoever. Of course, they 
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stressed safety measures, but as relief for the 
parties litigant, either plaintiff or defendant, from 
a system which is notoriously uneconomic, they 
had not a word to offer. They simply stood pat 
on the position that the lawyer and the insurance 
company intensely dislike the idea of removing 
these personal injury cases from the accustomed 
tribunals. They appeared to believe that a nega- 
tive vote on this occasion would squelch the entire 
plan. The public, then, would have to endure 
the costly, tedious, and highly speculative system 
now in vogue, which constitutes one of the largest 
sources of income for half or more of the’ pro- 
fession and yields awards to a pitifully small pro- 
portion of the victims of accidents. 





It was in anticipation of this outcome, we 
assume, that Robert H. Jackson, chairman of the 
Conference of Delegates, reserved his address 


until the evening session, that he shaped his ‘ 


address to utilize the afternoon’s discussion for 
the light it sheds on the lawyer’s perplexities, and 
that he invited Dean Green to present his ideas 
concerning the possibility of altering court organi- 
zation and procedure to the end that it might 
recover for the judicial branch the numerous lost 
provinces. We publish Chairman Jackson’s ad- 
dress with the comment that it shows greater 
courage, and a keener analysis of the present 
situation of the legal profession, than any address 


JOURNAL OF THE 


yet published. It may be said, if Mr. Jackson 
seems too dubious of the profession’s capacity 
to redeem itself, that he has devoted much of his 
time for the past three years to the work of the 
New York Commission on the Administration of 
Justice. He has studied judicial administration 
where it is at a lower ebb than anywhere else in 
the civilized world. He has witnessed the action 
of up-state associations in voting down the pro- 
posal for fractional verdicts, a procedure that has 
worked excellently in a number of other states 
over a long period; he has seen the up-state mem- 
bers of the State Bar Association stamp on the 
proposal for any improvement in the selection of 
judges. 

He could well afford to leave to Dean Green 
the work of picturing a lawyer’s millennium. 





This extended comment is intended to intro- 
duce the reader to these pregnant addresses. They 
mark the beginning of a new and more compre- 
hensive understanding of what law reform must 
include. The lawyer is much bedeviled. He has 
a right to protest against injustice. But he must 
understand that his predicament has been long 
deferred and that the bad medicine he is taking 
is no worse than the medicine which his clients 
have had to swallow. And he should start with 
the knowledge that he can save himself by good 
works. 





The Lawyer; Leader or Mouthpiece? 


By Rospert H. JAckson* 


“It is a matter of self-preservation, as well as of social duty, 
that the bar assumes leadership in overhauling our procedure to put 
the processes of the courts in the reach of the people, and to make 
justice available to disadvantaged men.” 


[For the privilege of first publication of Chairman Jackson’s address to the 
Conference of Bar Association Delegates (Aug. 27, 1934), this Journal is in- 
debted to the Editor of the American Bar Association Journal. The sub-heads 
and italics are supplied in the usual journalistic way, and should not be attributed 


to the author.—The Editor. | 


The Conference of Bar Association Delegates 
has never feared a critical estimate of our profes- 
sion or its organizations, nor has it shown the 
oriental reverence for tradition that has become 
a dominant characteristic of most bar associa- 
tions. 

For several years in this forum we have consid- 
ered the causes of the declining prestige of the 
lawyer and the increasing demoralization of the 
bar. We have condemned our existing associa- 
tions for failure to function, we have challenged 
the trust companies and lay agencies which are 
invading the law practice, we have reviewed the 





*Assistant General Counsel, Treasury Department. 


low standards which have made admission to the 
bar meaningless in terms of character and educa- 
tion, we have pointed out the overlapping and 
conflicting activities of the few associations that 
indulge in any action at all, and pointed the way 
to a coordination of activities in a national bar 
program. 

I have come to regard many of the things 
about which we complain as symptoms of an un- 
derlying weakness in the position of the profes- 
sion itself, and in its method of work, rather than 
as causes of weakness. If our associations, by 
and large, are inanimate, incoherent and unrepre- 
sentative, if it be true that our neighbors prefer 
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to trust bankers rather than lawyers to settle 
their estates, if law makers are taking judicial 
functions away from lawyer-dominated courts and 
turning them over to lay tribunals, if misconduct 
by a few shysters can bring a whole profession 
into public contempt, should we not look deeper 
to see what keeps us from effective organization, 
what weakness makes us subject to invasion, why 
public opinion judges all lawyers by the worst 
instead of by the best? 

It would be unconventional but instructive, to 
search for the cause of our common loss of pres- 
tige not in the weakest of our organizations, but 
in the strongest ones, not in the worst of our 
members, but in the best, not in disbarred dere- 
licts, but in successful bar leaders. Let us ex- 
amine the methods, not of those who abuse the 
processes of the courts, but of those who make 
intelligent and conscientious use of our courts. 
It is hard to escape the conclusion that if the 
bar has lost its ancient prestige, it has not been 
lost by scoundrels and dunces who never had any 
part of it to lose, but by lawyers of substance, 
who lost it, not because they failed to observe 
the lawyers’ code, but because the code itself had 
lost credit. 

There is little basis for believing that our pres- 
ent plight is due to faulty standards of educa- 
tion. True, the lawyer no longer shares with a 
few other professions a monopoly of learning. 
Education has become general and is no longer a 
distinction as it was when the lawyers conducted 
the first “brain trust” on this continent, the Con- 
stitutional Convention of 1789, and promulgated 
a great experiment in government and the last 
one that most of the members of the bar have 
ever favored. The public bases its criticism of 
lawyers more on the use they make of their 
learning, than upon their lack of learning. 

During the past year lawyers have written vol- 
umes to express their views of the criminal. The 
criminal has made better economy of language, 
and has compressed into a single word his con- 
temptuous estimate of us. Every lawyer, even 
the one he relics upon and trusts, is known to 
the criminal as a “mouthpiece”. The word sum- 
marizes his opinion of the lawyers’ position in 
society, one that others in some degree share but 
that only the picturesque and realistic vocabulary 
of the underworld is adequate to express. 

The public questions our disinterestedness, and 
our intellectual integrity and our independence as 
a class. Does a lawyer have any unpurchasable 
convictions on any subject, especially if he has, 
or hopes for, clients who have an interest in that 
subject? Does he lead an independent mental 
life or is he nourished solely by retainers? Does 
the trail lead from most of his activities in private 
and in public life back to the sources of his prac- 
tice? 

Let us trace the effect of this public attitude in 
relation to the crime problem and to economic 


problems, in which we ought to have a large 
measure of leadership. 

The public is bewildered in the midst of crime. 
No group has dealt so long or so intimately with 
all aspects of crime and of criminals, as the bar. 
Last year the American Bar Association made an 
effort to assert leadership of public sentiment in 
favor of criminal law enforcement through a 
national bar program. Some new statutes were 
passed by congress, due largely to the aggressive 
leadership of Attorney General Cummings. Per- 
sonally, I am sorry to say, I have seen no general 
response by either laymen or lawyers to the pro- 
gram. Why does our concerted and well designed 
plan to lead, in a field in which we are best 
qualified, make so little progress? 


Does the Lawyer Abhor Crime? 


One reason is that, while we are strongly op- 
posed to crime in the abstract, we will never give 
organized support to any specific proposal to 
suppress it. We will not abolish the numerous 
motions which delay criminal trials, or lessen the 
appeals and stays which delay execution of sen- 
tence after trial. From no group can opposition 
to reformed codes of criminal procedure be 
counted upon with such certainty as from the bar. 
It will uphold every refuge of the criminal, such 
as the privilege against self incrimination, and 
the absurd practice of setting aside convictions if 
the prosecutor mentions that the defendant did 
not take the stand, although every juror knows 
it, and also knows that the instinct of an innocent 
man is to deny a false accusation. I am not 
arguing the merits of these proposals but the bar 
is generally opposed to all of them, and consis- 
tently obstructs legislative efforts to make crim- 
inal enforcement effective. 

Our public zeal for suppression of crime is dis- 
counted because of our private willingness to de- 
fend any criminal for any offense. Of course not 
all lawyers accept criminal cases. We have a 
petty larceny bar and a grand larceny bar. Some 
will defend bandits who rob banks from the out- 
side, and others will defend directors who rob 
them from the inside. Every Jack in crime has a 
Jill at the bar waiting to defend him. 

Every miscarriage of justice which releases a 
criminal is caused by a lawyer and permitted by 
a judge. H. L. Mencken states a common view 
of law enforcement with uncommon emphasis, 
when he says: 

“What stands in the way of their execution is 
simply the almost incredible imbecility and lack of 
conscience of so many American judges and law- 
vers. A murder trial in most states is no longer 
an orderly effort to discover the guilty man and 
bring him to punishment. It is, instead, a gaudy 
public combat between two gangs of prima donna 
lawyers, with a decayed ex-lawyer on the bench to 
act as referee. As likely as not the chief lawyer 
for the defense is a professional jury fixer, with no 
more respect for the law than the prisoner in the 
dock. And almost certainly the chief lawyer for 
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the prosecution is a political hack seeking publicity, 
and hopeful of higher office.” 


While he admits that there are exceptions, he 
insists that in characterizing lawyers as shysters 
and judges as “elderly vacuums” he has_ been 
fair to the average. Whether fair or not, I think 
it is a fair cross section of public opinion. 

Mencken urges that the lawyers and judges 
are responsible for failure to execute the laws 
and that all that is needed is “the simple experi- 
ment of executing those laws as they stand.” He 
illustrates his argument with murder cases. but 
killings are notoriously involved with communicy 
and individual passions, prejudices and sympa- 
thies. I prefer to test his assertion by less spec- 
tacular crimes. 

Chief Moran, of the United States Treasury 
Secret Service is charged with suppression of 
counterfeiting and js an effective and vigilant 
protector of “sound money”. He recently 
pointed out the increase in counterfeiting, and 
complained of the impossibility of getting offen- 
ders adequately punished in the federal courts. 
The record of the way lawyers, on and off the 
bench, dispose of these cases, supports Mr. 
Mencken’s accusation, if not all of his adjectives. 

Counterfeiting is an offense never committed 
by accident, nor in ignorance, nor in heat of pas- 
sion, nor in extremity of poverty. It is a crime, 
expertly designed, by one who possesses technical 
skill and lays out substantial sums for equipment 
It is a crime not excused by the fact “that every- 
body is doing it.” Counterfeiters are few and 
are not amateur criminals. It is not a crime of 
courage. It is a sneaking offense. It is a crime 
against the sovereignty, and it also cheats small 
tradesmen and unsuspecting people who have not 
the skill or experience to detect the imitation. 
Moreover, it gets no encouragement from any of- 
ficial laxity of enforcement. Treasury vigilance is 
never relaxed. No counterfeiters have long 
evaded apprehension. Conviction or plea of 
guilty is general. There is nothing left but the 
penalty. 

Compilations of penalties for a year, in all fed- 
eral judicial districts show that, while there were 
746 pleas of guilty and 88 convictions, 143 of- 
fenders were released on probation. One and one- 
half times as many were released on probation as 
were convicted upon trial, and about 18 percent 
of all those convicted or pleading guilty were at 
once released, unpunished. Sentences of from 
one day to ninety days are as common as those 
over one year. 

If the enforcement we have studied is typical 
of those we have not studied, there is ground for 
the charge that our profession is failing in its 
plain duty. Perhaps the best service we could 
render would be to make up our minds whether 
imposition of penalties is an effective method of 
law enforcement. If so, let us give it a trial. If, 
on the other hand, we feel that penalties after 
the offense are not effective and that the way to 
combat crime is to remove causes that produce 


criminals, let us get out of the way of the social 
groups who want to experiment with such meth- 
ods. Holding to the litigation and penalty meth- 
od without the penalties, except in occasional and 
accidental cases, does not give a fair opportunity 
to the public to test either route to crime aboli- 
tion. 

The public looks upon the lawyer as being in 
the same equivocal attitude when he attempts 
leadership in the field of public law, or of econom- 
ics. 

The contribution of the bar to the balance of 
social forces is likely always to be on the conserv- 
ative side. Legal training emphasizes the older 
and established vaiues, and the price other gen- 
erations have paid for existing institutions. Pru- 
dent regard for his professional reputation and 
for his client’s safety make it the attorney’s hab- 
it to proceed along well beaten paths and to shun 
the unknown and the experimental. Since so- 
ciety is not lacking other groups to supply oppos- 
ing view points, I see no objection to the bar 
being in the position of conservator in so far as it 
acts from independent conviction. 

The bar frequently appears to be more reac- 
tionary than it really is. It is by no means want- 
ing in representatives of the liberal school of 
thought. Indeed, many of the most eminent and 
influential of liberals are lawyers. But they are 
seldom represented on our bar programs or found 
among our officers. In our bar associations we 
generally pyramid conservatism until at the top 
of the structures our bar association officers are 
as conservative as cemetery trustees. 


Does the Lawyer Own Himself? 


In public leadership the bar is handicapped by 
the suspicion that its conservatism is not always 
the result of conviction, but is a “mouthpiece” 
part. We suspect it of each other, and after a 
bar speech, or a report of a bar committee one 
often hears it asked, “Whom does he represent?” 
Bar and press know that certain proposals of the 
government will produce certain undertones and 
overtones from the bar. They know that the ele- 
ments stirred by any proposal are those stirred 
by the private interest involved more often than 
those stirred by the general welfare. 

This may be the inevitable result of our pro- 
fessional position. More than any other class, 
our opinions, as well as our services and talents, 
are on the auction block. Notable examples of 
independence, where lawyers have sacrificed their 
retainers to their convictions, emphasize the 
exceptional character of such devotion to prin- 
ciple. We must accept the weakness of our 
position, we cannot claim leadership which de- 
mands an unpurchasable sincerity, and at the 
same time offer ourselves in the market place. 

Perhaps explanation of the loss of prestige of 
the bar lies largely in the loss of independence 
by the lawyer. In the early days of the Republic, 
the counselor was a dominating factor in his com- 
munity. The rise of the banker, the industrialist 
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and the press had not yet subordinated him. He 
might be retained, but he was likely to govern 
the policy of the client in the affairs committed 
to his hands. Nothing has so much accelerated the 
decline of the bar as the tendency of lawyers to 
have jobs instead of practices. At least half of 
the business in court is only nominally in the 
control of the attorney and the real control is in 
an insurance claim agent or a corporation execu- 
tive. When our lawyers become salaried serv- 
ants, like office boys, it marks the end of the 
pleasing fiction that we are officers of the court. 

Hope of the bar for public leadership must rest 
with individual lawyers, not with the profession 
as a whole. To hold public confidence in his sin- 
cerity he must be bigger than his retainers and 
broader than his clients. That is too much to 
hope from the whole profession, but it is not im- 
possible for outstanding lawyers whose sense of 
value places independence above income. 


Public Distrusts Procedural Methods 


The most serious challenge to the lawyer is 
growing public disapproval of the litigation 
methods of settling controversies and the increas- 
ing tendency to substitute the administrative 
method for litigation and the administrative 
tribunal for the court. 

The committee on administrative law of the 
American Bar Association, recently published a 
report, widely headlined as an attack by this 
Association upon the “New Deal’, in which these 
tendencies were commented upon as “serious 
dangers threatening the whole machinery of 
justice.” 


It summarizes, as follows: 


“Having in mind these tendencies to attempt to 
remove large fields of legal controversy from the 
jurisdiction of the courts and to place them under 
administrative machinery, to deprive administrative 
tribunals of safeguards necessary to the exercise of 
judicial functions, to reduce and so far as possible 
to eliminate effective judicial or independent review, 
and to employ indirect methods of adjudication, the 
committee believes that it is not going too far to 
state that the judicial branch of the Federal Gov- 
ernment is being rapidly and seriously undermined 
and, if the tendencies are permitted to develop un- 
checked, is in danger of meeting a measure of the 
fate of the Merovingian kings. The committee 
naturally concludes that, so far as possible, the de- 
cision of controversies of a judicial character must 
be brought back into the judicial system.” 

Now if judicial function must be “brought 
back” into the judicial system, it might be proper 
to inquire when, why, and by whose motion, these 
judicial functions got out of the judicial system. 

The report treats the loss of judicial function as 
a current political development, and singles out 
for criticism the period beginning March, 1933, or 
in other words, the Roosevelt administration. As 
a matter of fact it was a completed process, in- 
troduced by other administrations, and approved 
judicially, long before Mr. Roosevelt took office. 

The litigation method of settling controversies 


has for years been steadily superseded by the 
administrative method as the numerous works of 
such eminent scholars as the late Ernst Freund, 
make abundantly clear. Controversies now set- 
tled in courts of general jurisdiction are of small 
magnitude compared to the values being 
adjudicated in the tribunals of special jurisdic- 
tion such as the interstate commerce commission, 
utility commissions, trade commissions, “blue 
sky” commissions, workmen’s compensation com- 
missions, zoning and building commissions and 
scores of others, federal, state and municipal. And 
such tribunals multiply in number and in power. 

More finality is given to these special tribunals 
than to our judges. Few and trivial are the de- 


cisions of a judge of original jurisdiction that are - 


not subject to full review on both law and fact. 
But many of the administrative bodies, by statute, 
fully sustained by the supreme court, have been 
granted power to make final findings of fact 
which no court can review. 

The legal profession may well be apprehensive 
of a decline in the prestige of our law courts if 
they can only announce scholarly abstractions 
while a lay commission grants orders that mean 
prosperity or failure and make awards that must 
be paid in cash. 

Even courts of last resort may entertain only 
limited questions and must in many cases accept 
the premises prepared by the administrative body. 

The administrative method of scttling contro- 
versies has made progress against the strongest 
opposition of the bar. 

But if the lawyer’s animosity against the ad- 
ministrative method is well grounded, why does it 
make progress each year? We lawyers place 
emphasis upon a traditional set of values such as 
the separation of powers of government, the su- 
premacy of an independent judiciary, proof of 
every allegation according to time-tried rules of 
evidence, testing each witness by cross exami- 
nation, deliberation, jury trial and the appeal. We 
know the price we pay is delay, technicality and 
expense. However, the public is placing its in- 
sistence upon a different set of values. It seeks 
speedy settlement, finality and freedom from the 
procedural contentions it pays for, but does not 
understand. 


Promptness of Decision Held Vital 


The philosophy upon which classes of contro- 
versies are being withdrawn from litigation and 
turned over to administrative determination was 
stated (Crowell vs Benson, Feb. 23, 1932) by 
Chief Justice Hughes: 

“The findings of the deputy commissioner, sup- 
ported by evidence and within the scope of his au- 
authority, shall be final. ‘To hold otherwise would 
be to defeat the obvious purpose of the legislation 
to furnish a prompt, continuous, expert and inex- 
pensive method for dealing with a class of questions 
of fact which are peculiarly suited to examination 
and determination by an administrative agency spe- 
cially assigned to that task.” 
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And in the dissenting opinion in the same case 
by Mr. Justice Brandeis: 

“With a view to obviating the delays incident 
to judicial proceedings the act substitutes an admin- 
istrative tribunal for the court. * * * 

“The purpose of these administrative bodies is to 
withdraw from the courts, subject to the power of 
judicial review, a class of controversy which ex- 
perience has shown can be more effectively and 
expeditiously handled in the first instance by a 
special and expert tribunal.” 

The reason is stated by Judge Crane of the 
New York Court of Appeals as follows: 

“When, therefore, we pass fact-finding from the 
courts to the commissions of all kinds and leave to 
them the final determination of the facts unhamp- 
ered by our technical rules of evidence, we have 
demonstrated in a very practical way the popular 
discontent with the ordinary method of determin- 
ing much of our litigation. * * * The way is left 
open for the determination of many matters by de- 
partments or commissions, or the administrative 
bodies.” 

The bar must recognize that the administrative 
method is a recent but established competitor 
with our judicial method of fact-finding. 

We must recognize that in the competition our 
favorite is severely and needlessly handicapped by 
a load of delays, costs, formality, technicality and 
uncertainty, which win it nothing but public sus- 
picion and hostility. 

We must recognize that responsibility for 
training our legal system down to fighting weight 
and sweating out its excess cost and formality, 
and speeding it up so as to have a fair chance to 
compete for its life is definitely that of the or- 
ganized bar. The possibility of preserving the 
judicial or litigation method of settling contro- 
versies over facts depends on the bar abandoning 
its traditional hostility to progress, its cynical 
opposition to reform. We fall into a pit of our 
own digging. 

The development of a body of administrative 
law in this country as a substitute for, or sup- 
plement to, the common law, has passed almost 
unnoticed by the bar associations. Individuals 
like Dean Pound, William D. Guthrie and Thomas 
D. Thacher have lent the force of their names to 
a warning against it. A few lesser warnings, such 
as my own (American Bar Association Journal, 
June 1932) were uttered. But it is not until two 
years after the supreme court has finally said that 
the horse was legally taken, that we find the or- 
ganized bar bestirring itself to lock the stables. 

We know that our legal system, as now organ- 
ized, loads the dice in favor of a defendant in a 
criminal trial. We know that in civil matters it 
tends to operate in favor of him who has the 
resources and the incentive necessary to effective 
assertion of his rights by litigation or protracted 
negotiation. Probably no system will ever wholly 
overcome this tendency. But it is our own pro- 
fession which best knows the system, its weakness, 
its strength and its possibilities of improvement. 
Newspapers, such as the Hearst and Scripps 


Howard chains, that are powerful forces in mak- 
ing public opinion are severely demanding that we 
be held responsible for the condition of the judi- 
cial machinery and the press generally, even if 
more mildly, reminds the public of our duty and 
of our default. Our juggling of criminal work 
loses public faith and our dilatory, costly and 
legalistic treatment of civil litigation loses busi- 
ness. It is a matter of self-preservation, as well 
as of social duty, that the bar assumes leadership 
in overhauling our procedure to put the processes 
of the courts in the reach of the people, and to 
make justice available to disadvantaged men. 

If our adherence to tradition and our slow 
motion performance, has cost us prestige in the 
field of criminal law and of private civil law, it 
has been even more costly, and the prospect is 
even more threatening, in the field of govern- 
ment and public law. 

The fate of the legal profession depends much 
upon the importance of the position that legalism 
will hold in the prevailing philosophy of govern- 
ment, and to the respect that will be paid to the 
judiciary as the high priests of that philosophy. 

Every one of us, by membership in the legal 
profession and probably also by conviction, is 
committed to the maintenance of the judicial 
branch as a corrective force in our system. Its 
disposition of a private litigation may annul, or 
modify nearly any governmental policy. If we 
are to continue to have government by adjudica- 
tion, must not the final judgments be rendered in 
the same era that raised the questions and in the 
light of the conditions of that era? 

Legislation, and administration, cannot await 
the interminable delays of the courts. Congress 
and the executive departments are compelled to 
outrun the judiciary. 


Juristic Controls Are Collapsing 


This is always true, but the past two years have 
given the most dramatic and challenging examples. 
Not even the most ardent champion of judicial 
supremacy would claim that the administration 
could halt its policies dealing with the banking 
emergency, unemployment relief, gold as the basis 
of our currency, or many other problems, while 
the judicial view was slowly made available 
through the tedious and often devious process of 
private litigation. It would require, not one de- 
cision, but a cluster of decisions to settle the 
judicial attitude on any one of these policies. 

And now, business and the life of the country 
has for two years adapted itself to the measures 
which congress and the executive were compelled 
to formulate alone, because the views of the 
judicial department could only be expressed in 
private litigation. Having, because of the self- 
imposed restrictions of our present legalism, with- 
held its views when they were most needed to be 
constructive and corrective, can the judicial de- 
partment now intervene except as a force for the 
mischief of confusion? 

Can we adhere to a legal philosophy that denies 
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the benefit of our judicial department’s wisdom 
and neutral views to our policy-making depart- 
iments, except as they may, after a lapse of years 
be revealed piece-meal through opinion on priv- 
ate litigation? If the highest authority on legal 
philosophy is going thus to reserve itself, can we 
as lawyers complain if the processes of legislation 
and administration must go on meanwhile? And 
if legislation and administration must proceed in 
ignorance of the judicial view, is it not inevitable 
that it will proceed with some indifference to it? 
And if the great affairs that interest and affect our 
people must actually go on to effect and accom- 
plishment, with the legal philosophy merely hov- 
ering over in suspense, like a cloud of threatening 
but uncertain meaning, can we complain if our 
legal philosophy is given less and less place in the 
actual affairs of state? To answer in terms of 
ancient precedents begs the question; it is the 
validity of the ancient theory that is challenged 
by the modern event. 


Ruined by Our Own Legalism 


At the risk of losing your goodwill by too great 
frankness, and I value the opinion of my profes- 
sional brethren above that of all other groups, I 
must say that the attitude of the bar sounds too 
much like whining. We act as though some sin- 
ister and deliberate conspiracy were afoot among 
law makers, government executives and laymen 
generally, to rob the judiciary of its functions 
and the bar of its revenues. 


The distressing changes which have been taking 
place have been due to far deeper and impersonal 
forces. We are loaded with surplus formalism 
and are tangled up in our excess equipment. Our 
processes are not simple, direct and businesslike. 
We are being smothered by our own legalisms. 

The task that faces the bar is not one of mere 
striking out at phantom enemies. It is one of 
constructive statesmanship. It calls for inde- 
pendent and open minds in its leaders. It means 
review of our entire philosophy, to find its place 
in this modern era. We are carrying over into an 
age of industrialism, the philosophy of an agricul- 
tural age, and into an age of mass production of 
litigation, the equipment and methods of a hand 
craftsman. 

Yet there are qualities in our philosophy that 
no doctrines of commercialism and opportunism 
can supply, there are ethical values in our legal- 
ism, that no trader’s code can supersede. We 
must save the substance though the form dis- 
appear. 

Will our bar leadership, in and out of our 
association equal the opportunity, and raise above 
the level of the megaphone? Will the bar itself 
respond to the leadership if it is offered? Not- 
withstanding discouraging examples, I still cling to 
the hope that we will yet see a leadership of such 
vision and courage that the underworld’s scornful 
estimate of the lawyer as “the mouthpiece”, will 
no longer find confirmation in the public attitudes 
of the bar. 





American Court Organization 
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Be 

The development of American court organi- 
zation is a most interesting study in government. 
For almost the full period of the existing legal 
order we have been centralizing power in the 
appellate court. The first and foremost function 
for which the appellate court was designated was 
the review for error. Gradually this function in 
an increasing number of cases was enlarged to 
include final decision. Review and final decision 
are still held to be the primary function of an 
appellate court. 

The second function of the appellate court, 
which began as but an incident of the first, was 
that of the development of legal theory—the de- 
termination of the law. This function has not 


only characterized the development of common 
law theory, but has been extended to legislation 
and administrative practices so that statute law, 
including the constitution, has been constantly 
remade in the image of common law theory. 

The third function of the appellate court to 
develop is the supervision and control of trial 
court and jury. This is a long story, but one es- 
sentially an incident of concentrating the power 
of the judicial system at the top. In this con- 
centration, the personnel of the appellate court 
has necessarily drawn off in large measure both 
the brains and the experience of the trial courts, 
and as the desirability of final decision in the ap- 
pellate court has grown, so legal theory has been 
fashioned, perhaps unconsciously, to give the 
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appellate court control both of the trial judge 
and the jury. 

Along with these functions another has de- 
veloped, viz., the power to fashion procedure 
both for trial and appellate courts. Neither the 
trial court nor the appellate court can function to 
best advantage while dependent upon the crude 
and ponderous procedural rules provided by legis- 
lation. It was essential, therefore, that the trial 
court should no longer be considered an indepen- 
dent unit of the court system, but that its pro- 
cedure should be integrated with that of the ap- 
pellate court’s procedure, so that in the least time 
and with the least expense and effort, the appellate 
court could have laid before it what happened 
in the trial below. So in recent years it has come 
to be conceded on all hands that the appellate 
court in order to perform its major functions must 
have the power to fashion procedure generally, 
and too, that it is the best qualified governmental 
agency available for exercising such power. 

As a final function incidental to the lodgement 
of overwhelming judicial power in the appellate 
court has been the necessity of professional con- 
trol, i.e., admission to the bar and the discipline 
of its members. The development of this func- 
tion has gone along slowly, but within recent 
years the movements for bar integration and bet- 
ter bar admission facilities, as well as the demand 
for professional discipline, have necessitated ap- 
pellate courts, in many states at least, assuming 
this function. 

Once the appellate court was set up as a forum 
for review and final decision, it was but natural 
that power should gravitate to it on every hand, 
and in order that such power should be exercised 
it was inevitable that these other four great func- 
tions should be developed, and in their develop- 
ment is found the ascendancy of the judiciary in 
the American legal order. This story is not 
only found in the history of the Supreme Court 
of the nation, but also in that of the supreme 
court of practically every state, so that it can 
be said at this time that the American court sys- 
tem is safe from legislative and executive inter- 
ference. Whether it is safe from popular attack 
is another question, but so long as the courts ad- 
minister their great powers with intelligence, and 
there is no reason to think that they will not 
continue to do so, the courts will continue to be 
the bulwark of the American legal order. 


II. 


Along with this extensive expansion of judicial 
power have come many undesirable results. First, 
the slow, tedious, ponderous, costly methods of 
both trial and review have afforded the most 
difficult problems of the century. A hundred pro- 
grams of procedural reform have been launched. 
The American Judicature Society especially has 
been relentless in its attacks upon these prob- 
lems, and with good effect. Only lately, how- 
ever, has it been realized that these difficulties 
are largely inherent in the system itself, and so 


long as the appellate courts insist upon reexamin- 
ing every phase of trial, a procedure must neces- 
sarily be so designed that what is done below is 
laid open for appellate consideration. Tedious- 
ness, slowness, and great expense are inescapable 
as long as appellate courts continue to be consti- 
tuted as at present. These evils can only be 
eliminated by serious modification of the court 
organization as a whole. 

Second, along with the enormous expansion of 
appellate courts has gone the development of le- 
gal theory, and that at a terrifying pace, so that 
in recent years the confusing bulk of law involved 
in court administration has proved another one 
of the very serious professional problems. As has 
been repeatedly and clearly pointed out by those 
who have sponsored the American Law Institute, 
the conflicting and fragmentary principles, doc- 
trines, theories, formulas and rules which are 
found in the mass of written opinions handed 
down by appellate courts, seriously hamper both 
the administration of the law through the courts 
as well as the systematic development of a body 
of dependable law. 

As an incident of this tremendous growth of 
law has come a third evil, viz., the breaking down 
in many particulars of the judicial processes. 
One of the most marked though by no means 
the only one, is found in the extensive network 
of negligence theory which had its origin in the 
development of traffic and transportation. Negli- 
gence theory served well enough for early water- 
way traffic and for the horse and buggy highway 
traffic. When it was taken over as a basis for 
adjusting industrial hurts between master and 
servant it broke down completely and has been 
recently supplanted by a system of adjustment 
based upon a theory of insurance. As a basis of 
adjustment between the passenger and carrier it 
was made to serve only by being emasculated so 
that today there is seldom a suit brought to trial 
by a passenger against a carrier. In other words, 
the negligence theories have been so loaded 
against the carrier that they are no less exacting 
than the so-called theories of absolute liability 
which were developed to care for other activities. 
With the development of the automobile and the 
building of highways, negligence theories are 
now being subjected to strains that they have 
not and can not endure. Much as with the pro- 
hibition cases the automobile cases are water- 
logging the courts at the expense of more im- 
portant business. Not only is the doctrinal pro- 
cedure in such cases tedious and expensive, but 
it is also uncertain. Moreover, as in the pas- 
senger cases the doctrines which once permitted 
the nicest sort of judgment in individual cases 
are now being perverted so that, roughly speak- 
ing, they impose an inescapable liability. This 
sort of evil is extremely far reaching because it 


“taints justice at every point. Some of the evils are 


found in ambulance chasing, professional wit- 
nesses, jurors who disregard their oaths, unfair 
settlements on the part of insurance adjusters, 
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a mechanical performance of the trial court func- 
tion, and probably of even greater importance to 
the judicial system is the habit which the appel- 
late judges themselves develop of over-refining as 
well as emasculating legal doctrines. 

One of the most far reaching evils of appellate 
court ascendancy is the overshadowing and de- 
terioration of trial courts. More and more the 
trial judge is inclined in a difficult case to “pass 
the buck” and to leave to the appellate court not 
only the difficulties of doctrinal articulation of 
the problems before him, but also the actual de- 
termination and decision of the case. The evils 
here are too many to enumerate. They are known 
to every trial lawyer, and especially trial judges 
who deal with serious business. Suffice it to say 
that anything that weakens the trial judge’s pow- 
er and responsibility saps the vitality of the court 
house as an institution of justice. 

Moreover, the development of administrative 
machinery for making these great functions ef- 
fective has not kept pace with their growth. For 
a long time the courts were practically dependent 
upon demurrers, points of evidence, and the cor- 
rection of instructions to juries, and at most the 
decisions of particular cases as they came before 
the courts. It goes without saying that if pro- 
cedure is to be refashioned it should not be done 
by such a slow and expensive process. The prob- 
lems of procedure, those of service, pleading, evi- 
dence, instructions and appeals, are matters that 
should be worked out consistently, rather than 
haphazardly. Likewise, the means for bar super- 
vision and control have been delayed too long. 
Methods of both admission and discipline are for 
most part crude and ineffective. And as a sort 
of general summation of the undesirable results 
of this appellate court domination is the tremen- 
dous popular dissatisfaction with court adminis- 
tration and the tendency to resort to administra- 
tive and other expedients outside the courts. 

This is the picture of the century’s achieve- 
ment in court organization—one of which from 
many points of view the profession should be 
proud, but one also that demands an eradication 
of the evils which have gone along with the splen- 
did development. 

III. 


The steps by way of readjustment are several, 
and most of them are already under way. First, 
for many years the function of review of the in- 
dividual case has been largely delegated to inter- 
mediate appellate courts. More and more this 
is being done. Supreme courts are retaining to 
themselves only matters of large public interest, 
as the constitutionality of legislation, matters of 
taxation, political problems, etc. Moreover, all 
appellate courts are changing the emphasis from 
that of merely detecting error to its correction 
in the most feasible way possible. 

The function of developing legal theory is also 
being exercised in a more restrictive degree by 
most courts. Two or three things are happening 
here. The supreme courts are taking advantage 


of the opportunities as they present themselves 
to realign legal theory along broad lines and elimi- 
nate many of the snarls and kinks which give 
trouble. Moreover, there seems to be a lessen- 
ing of emphasis upon legal theory. The century 
has given such an enormous mass of principles, 
theories, formulas, doctrines and rules that there 
is little necessity for the further exercise of this 
creative function. Speaking broadly there is 
more than a sufficiency for poising the problems 
of any case that may arise, and the chief prob- 
lem left is its realignment. In fact, the courts 
are inclined to throw the burden of straightening 
out this mass of doctrinal mechanisms upon such 
agencies as the American Law Institute, and to 
rely upon the masters of legal theory to lay it 
out upon broad, yet sufficient lines for court 
usage. This step is already far advanced. 

The courts also realize that they can of them- 
selves do little, at least in the early stages, by 
way of fashioning procedural rules. They have 
therefore been strong supporters of the Judicial 
Council movement which provides a cooperative 
machinery for participation by the talent of the 
entire profession in this important phase of law 
administration. This movement is also well under 
way. 

The function of exercising professional con- 
trol is one that the courts have not yet fully 
developed, but already it is clear that they are 
inclined to delegate that function as far as pos- 
sible to the professional organization, and are 
wholly in sympathy with the growth of the inte- 
grated or other form of responsible bar. The 
problems of admission and discipline are difficult 
indeed, and must necessarily fall upon the pro- 
fession as a whole. The courts can not be ex- 
pected to police the profession, but they can 
do, as with the other functions. an excellent serv- 
ice cf supervision. Their support, of the bar 
movements, therefore, is one of the most en- 
couraging indications of the readjustments now 
under way. 

But the most important readjustment, which 
is only just now getting under way, is that of 
the reorganization of trial courts. After all, the 
trial judge is probably the most important of- 
ficer of government. A well trained trial judge 
with adequate machinery at his disposal can do 
more by way of developing and maintaining or- 
derly, inexpensive and satisfactory government 
generally than any other official. The trial court 
as an unrelated unit especially in the thickly 
populated areas, is no longer a successful agency 
of government. The study of court organization is 
coming to a similar conclusion in many sections 
of the country, viz., that courts should be inte- 


“ grated and administered the same as any other 


There should be 
There should be 


department of government. 
courts for general litigation. 
courts for special litigation. The latter may be 
called administrative courts, such as _ probate 
courts, industrial commissions, accident boards, 
boards of tax appeals, election boards, juvenile 
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courts, divorce courts, etc. Moreover, it is not 
essential that each court have the same procedure. 
Procedures should be developed in accordance 
with the needs of the particular litigation. And 
more important still, the administrative system 
must be so flexible and under such control that 
judges may be assigned from court to court as 
business requires. Along with this must come 
even a more informal method of review so that 
the ordinary case heard this week can be pre- 
sented next week before additional judges in the 
same court who will hear informally the lawyers 
and the trial judges as to what happened on the 
trial, and if necessary the errors, if any, remedied 
immediately without formal review. Such cases 
as are thought to be of sufficient importance 
might well be reserved for further and formal 
consideration. But the time and expense and te- 
diousness which have accompanied the formal 
anne'late review of the past half century are 
utterly unnecessary in any well organized court 
administration. Bulky and expensive records, de- 
lays and ponderous opinions, are for most part 
avoidable. 

Along with all of these the supreme court will 
of course retain a general supervision over the 
entire judicial organization. This means that the 
burden of tedious review and opinion writing will 
be taken off the supreme court. Its judges will 
be looked upon as a group of elder statemen 
functioning openly and directly over the entire 
judicial organization. Their fetters of having to 
speak only through the individual case through 
appeal and error will be broken. But even here 
the declaratory judgment will offer g-eat advan- 
tages, both by way of flexibility and early de- 
cision. 

Most important of all such steps by way of 
readjustment is a change in the attitude of the 
lawyer. Heretofore the lawyer’s paradise has 
been a procedure which permitted him to plead 
indefinitely, a procedure which permitted him to 
have a hand in the organization of the trial trib- 
unal, to offer evidence as long as he could think 
of anything to present to the tribunal, to ask 
instructions without limit, and then to argue as 
long as he desired. If then judgment should go 
against him, to ask a new trial; failing in this to 
appeal through the preparation of a formidable 
record, and if still he lost, to have a rehearing 
and another appeal, until finally he wore himself, 
his client and the courts out, and if not finally 
successful to charge up the failure to the in- 
ability of the court to administer justice properly. 
The lawyer has developed a procedure largely 
opposed to prompt, inexpensive and decisive ad- 
ministration. He has thought of anything ad- 
ministrative as opposed to justice. He has in- 
sisted upon formal hearings and a highly crystal- 
lized procedure, and he has resented any attempts 
to supersede such procedure by more informal 
and direct methods. This attitude has proved a 
boomerang. Instead of allowing administrative 


machinery to be organized outside of the court:, 
instead of opposing boards and commissions, he 
should have sought to have them brought under 
judicial control—in other words, to be made a 
part of a comprehensive machinery not necessar- 
ily subject to the orthodox procedure of general 
litigation, but of procedure designed for the par- 
ticular problems. He should have realized that 
there are numerous methods of administration, 
and the problem is to discover the methods which 
best accommodate the various types of legal busi- 
ness. Moreover, in this attitude he would find 
the protection of his professional interests about 
which he is now alarmed. He has seen adminis- 
trative bodies thrown open to laymen and poorly 
trained lawyers, and he has seen his business 
tend to vanish. He sees his clients employing 
those who know the ways of administrative meth- 
ods. He sees many important affairs transferred 
from courts to commissions and boards. It is 
not too late to insist upon a court organization 
which will bring into it these administrative bod- 
ies and subject them to the same restrictions of 
practice as are enforced in courts of general liti- 
gation. Litigation which must be determined by 
the courts originates in these bodies, and on this 
basis the supreme court has of itself, without 
legislation, the power to restrict practice before 
such bodies to the legal profession. And the point 
must never be overlooked that practice before 
administrative agencies requires as high grade of 
training as do formal courts—I should say even 
a more intelligent training. 


The lawyer’s attitude is therefore put down as 
of prime importance. He can no longer sidestep 
the just criticisms that have been leveled at or- 
thodox court administration. Where the legal or- 
der itself is in constant process of development, 
court organization must follow. As much as we 
talk of courts as sacred institutions—and they are 
sacred—they are so because they have been able 
to meet the problems of the current day. But 
their sanctity depends upon their capacity to serve 
the changing interests of their constituency, and 
there is no better example than the court of 
equity, which in origin was purely an executive 
appendage by which through countless gradations 
and indefinite qualities of flexibility, has come to 
be the chiefest support of all English-speaking 
court systems. I would suggest, therefore, that 
this whole problem of readjusting American court 
organization is a problem of administration. 
Courts must be administered as other phases of 
government. The term administration should not 
be a source of terror for the lawyer. On the oth- 
er hand, it is the thing for which the lawyer, of 
all people, should be trained. The readjustment 
of American court organization so as to take 
care of the legal business of the country is the 
most important problem that lawyers face, and 
this in behalf of their own interests as well as the 
interests of citizens generally. 























Signs of the Times 


New Proposal as to State Bar Acts 


There are probably no lawyers in California, 
except those who have reason for abhorring a 
self-governing bar, who do not think their bar act 
is the best that can be drafted. The lawyers of 
that state have rendered much service by inform- 
ing the lawyers of other western states of their 
views, practices and experiences. They appar- 
ently do not view with alarm the tendency toward 
briefer acts. Mr. Charles A. Beardsley, nation- 
ally known as an opponent to the inherent rule- 
making power of supreme courts, endorsed, be- 
fore passage, the Kentucky state bar act, which 
in a few words directed the supreme court to 
make rules calculated to integrate the profession. 
The immediate practical value of such a bill is 
that it deprives interested opponents in legislature 
of the opportunity to discuss constitutionality 
and to indulge in pessimistic prophecies. They 
cannot argue that the supreme court will make 
an ass of itself. And, on the other hand, the legis- 
lature retains the power to repeal the act, or to 
repeal and pass a substitute act. 

In this connection Mr. Dean R. Dickey, execu- 
tive secretary of the California State Bar, has 
made the suggestion that it would be more in 
accord with self-government for the bar, and 
equally practical, to provide by law that the 
supreme court shall appoint members of a com- 
mission, which shall conduct an election of state 
bar governors; this new board of governors then 
will be authorized by the act to formulate rules 
for the organization and government of the bar, 
which rules shall be submitted to the supreme 
court for approval. 

While this change in procedure may be ex- 
pected to result eventually in the same rules which 
the court would adopt under the Kentucky plan, 
it would conserve the initiative and openly respect 
the powers of the inclusive profession ; it would be 
fully in accord with the provisions in all the older 
bar acts which require judicial approval of actions 
taken by the bar. 

The point is one which the draftsmen of bar 
acts may well take into consideration, especially 
since the Kentucky approach to the problem ap- 
pears to be very persuasive at the present time in 
a number of states. 


Analysis Supports Proposal 


NOTE—Since the foregoing was put into type 
a keen student of bar integration has presented 
serious objections to the Kentucky act unless it 
be recast into the form suggested. He suggests 
that on a close vote the original Kentucky act 
might be defeated by arguments of two kinds. 
One argument would be that the court, in deter- 
mining the type of organization, and having abso- 
lute power, might compromise with opinion hostile 


to bar integration; the result might be organiza- 
tion, inclusive in form, but lacking in power and 
machinery to cope with internal dissenters. The 
other argument would be that the court might 
create an organization in form similar to those 
which are succeeding but too dependent upon 
court superintendence to permit of developing a 
vigorous and self-respecting bar. 

While the editor believes that such objections 
would be unjustified, especially in view of the 
favorable result in Kentucky, he must admit that 
opposition to a bill on these lines might prove 
fatal to adoption. 

Viewed in this light Mr. Dickey’s proposal the 
more deserves study. It will be seen that it in- 
vokes supreme court action at only two stages: 
first the court is to mame commissioners to super- 
intend the election of a board which will draft 
rules of organization. We presume that this first 
board would be for this purpose only, and would 
be superseded not later than one year from the 
time of its election. The second power of the 
court is to approve or disapprove the rules. These 
are precisely the powers named in several existing 
acts. A variant would be to have the legislature 
select certain officials ex officio to act as com- 
missioners. 

The act would specify the make-up of the pro 
tem. board of governors, and could do this con- 
cisely by providing for one member from each 
judicial or congressional district. It could pro- 
vide for nominations and a secret mail ballot, and 
leave the details of administration to the com- 
missioners. 

Under such an act the form of organization 
would rest with the duly elected governors, sub- 
ject to supreme court approval. We will not 
argue that such a plan would be adapted to our 
most populous states. In New York, for instance, 
there is no confidence in the result of majority 
voting. But in most states this plan would be 
considered not only fair to the entire body of 
practitioners, but entirely safe. And if the bar 
cannot choose governors who can be trusted to 
formulate appropriate rules, in the light of the 
abundant experience now available, then the pro- 
gressives still have a chance to be served by the 
court’s veto power. 

After this speculation of untoward develop- 
ments it should be said that the Kentucky experi- 
ment has been a complete success. The court of 
appeal has cooperated with the progressive ele- 
ment of the bar and the organization and supple- 
mentary rules have been worked out without 
friction. 

At the Junior Bar Conference in Milwaukee 
Mr. Carl V. Essery, chairman of the Bar Dele- 
gates committee on bar integration, asked con- 
cerning his views as to the Kentucky plan, replied 
that the result was a body of rules which ap- 
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peared to give to the profession every power and 
every safeguard which exists in the detailed Cali- 
fornia State Bar act, which has so strongly influ- 
enced opinion throughout the country. 


Emancipation of Young Lawyers 


Perhaps the most significant sign of the times 
is the emergence of the younger lawyers. There 
were occasional instances of restlessness on the 
part of the juniors ten or fifteen years ago. We 
may owe the present rapid development of junior 
bar organization to the depression, but we are 
inclined to consider this only one of several 
causes. What we see now is a powerful move- 
ment, rapidly gathering strength and direction, 
and promising to become a major factor in the 
profession’s relations with the public. 

Is it too much to say that half of the entire 
bar of the country is striving for emergence from 
obscurity? Those under thirty-five years of age 
do not constitute half, but by organization they 
may well constitute a body in possession of more 
than half of the driving force of the profession. 
It is a fact that lawyers who have attained a 
footing in bar activities under the age of fifty are 
exceptional men. This we understand to be due 
to the nature of voluntary associations, which ex- 
ist in part as means for bestowing honors, and 
tend strongly to prevent competing interests from 
overshadowing this powerful interest. 

It is right and proper that the profession 
should have a means for recognizing merit and 
usefulness, but if this means develops along po- 
litical lines, as is almost inevitable in associa- 
tions which are pure democracies, it tends to 
reward patient mediocrity. It promotes ultra 
conservatism. It smothers the talents of the 
younger men. It produces a lop-sided, unstable 
profession which never commands any large pro- 
portion of its members. 

We believe that the official state bars, with 
their provisions for representative government, 
go as far as is possible to enable all members 
regardless of age to acquire honors and to find 
opportunities for service. It will be largely the 
fault of the young men if they do not assert 
themselves in such an environment. And it may 
well be that for this self-assertion a separate or- 
ganization will be useful, and perhaps necessary. 
One of the advantages of the inclusive state bar 
is that it permits every kind of voluntary group- 
ing and that it derives strength from all such 
groupings. 

But at present we have a list of thirty-four 
laggard states, most of them on the way to in- 
clusive organization and representative govern- 
ment, in which the junior bar movement is espe- 
cially needed. If this movement had made its 
appearance five years ago in the force now ob- 
served there would be fewer states in which the 
bar is groping toward the light. 

The monopoly of control by the elders is 
easily understood; it is in fact so natural that 


there must be for the younger men some or- 
ganizgtion through which they can assert them- 
selves, perhaps in an aggressive way, if the pro- 
fession is to have the benefit of their loyalty, 
their idealism and their energy. The juniors will 
not be admitted, if they remain passive, to the 
counsels of the elders. But if they demonstrate 
ability they cannot be ignored. 

The formation now of a national Junior Bar 
Conference, which is reported elsewhere in this 
number, will easily justify itself. It will collect 
information from the field, which doubtless will 
always be diverse, experimental and interesting, 
and disseminate it for the benefit of the locals. 
It will be likely to stimulate the organization of 
local groups. It will germinate ideas worthy of 
acceptance by the local bodies. In many respects 
it occupies a field similar to that of the Confer- 
ence of Bar Association Delegates. This Con- 
ference, having each year an audience of bar 
leaders and untrammeled freedom of discussion, 
has brought into the arena of bar thinking a 
larger body of professional and public interests 
than existed heretofore. It was first in attacking 
unlawful practice, being, in fact, so far ahead of 
professional interest in the subject that its pioneer 
accomplishment lay dormant for a decade. It 
was first in exploring the opportunities for rend- 
ering speedy justice for small claimants, a field 
which still calls for bar effort. It was first in 
holding up to the profession a vision of a bar all 
organized and all decent, and a means for attain- 
ing this goal. It supplied to reform in legal edu- 
cation a forum otherwise unattainable. It tackled 
the seemingly unconquerable problem of selecting 
judges on a basis of merit, rather than party 
service or ballyhoo, and of giving to judges a 
tenure which would protect them and encourage 
them to develop unused judicial powers allowed to 
slumber for several generations. It kept alive 
the idea of a nationally organized bar which is 
now stimulating action and thought throughout 
the profession. There are numerous other fields, 
not before explored, in which the Delegates’ Con- 
ference has functioned. It stands ready to sup- 
port any and all worthy ideas. 

The legal profession is one now beleaguered. 
The younger lawyers have been suppressed, and 
they have apparently cared little until of late. 
But they are bestirring themselves. One cannot 
doubt that they will rally as opportunity is made 
for them and that they will vastly change the 
terms of their servitude. 


Massachusetts Takes a Forward Step 


Near the close of the last session the Massa- 
chusetts legislature enacted a rule recommended 
for several years by the judicial council, which 
requires the filing of all tort actions in the district 
court. Previously the legislature made such filing 
permissive for the purpose of encouraging trial 
by the court. In both acts it is provided that 
on motion of either party the action shall be 
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transferred to the superior court for jury trial. 
The first act reduced the load in the superior 
court considerably for transfer was requested in 
a small minority of cases. If thé same low per- 
centage of transfers obtains under the more exten- 
sive rule a tremendous load will be lifted from 
the superior court, and presumably it will be 
carried by the district court because the latter 
does not employ juries in civil actions. 

We have had occasion previously to comment 
upon the fact that the judicial system in Massa- 
chusetts is simpler than in any other state and 
that it is acquiring that flexibility which modern 
needs prescribe. A larger measure of flexibility 
is now resorted to. If the experiment works out 
as intended jury trial will be greatly reduced 
in that state, where it is said to cost the people 
at least $400 per day, and is entirely free to 
litigants. 

This comment remains: If the supreme judi- 
cial court should become aware that it possesses 
an implied power to regulate procedure it can 
resort to as much more interchange of judicial 
service as seems economical and useful, and can 
truly integrate the three courts of the state into 
a unified judicial system. Further, the judges, 
the judicial council and the bar, with legislative 
aid if required, can readily devise more efficient, 
if less histrionic, modes of trial so that jury trial 
will cost a small fraction of $400 per day. All 
the ancient and admirable essentials of our mode 
of contentious litigation can be preserved even 
though the time for trial, with or without jury 
trial, be greatly reduced. A first step is offered 
by pre-trial procedure, which we take to mean a 
judicial acknowledgment of responsibility from 
the time the court’s process is invoked, and a 
sifting of the parties’ claims to the end that there 
be an immediate judicial determination of the 
issues involved. Such procedure is working ad- 
mirably in Detroit; it is coming into use without 
rules in the federal district and circuit courts, 
as will be told in the next number of this Jour- 
nal. This common sense administration goes far 
to confine litigation to its proper channels; to 
make of litigation an inquiry concerning truth. 

Reform such as intelligent laymen demand is 
on the shelf, ready for the judges to use. There 
is something in the public clamor for the bench 
and bar to relieve justice of the swaddlings which 
have been asphyxiating it. 

For those not informed as to the Massachu- 
setts judicial system it may be said that the im- 
mensely useful district court has grown out of 
the justice of the peace courts. There are only 
two grades of trial courts and they are now 
largely interchangeable. Like the supreme and 
superior court judges, the district court judges 
are appointed and serve during good behavior. 
There has been in years past some complaint 
concerning the quality of these judges. Now 
that they have received such large jurisdiction 
there will doubtless be more consideration as to 
the quality of personnel, and the salaries should 


be made commensurate. We have no instances 
of good judges being overpaid. But we have too 
many instances of judicial service being made 
unacceptable by low salaries. 


Another Sign of the Times 


We are informed by the press that the finger- 
prints of more than 2,000 children of rich parents 
are on file in Washington. “In the event that any 
of these children are kidnaped the parents can 
demand [from the abductors | their fingerprints as 
proof that negotiations are being conducted with 
the persons actually holding them.” Doubtless 
those who resent paternalism in government will 
make fingerprints of the family and file them in 
a safety deposit box, or in the family Bible, 
if any. 


California Bar Unscathed by Attack 


The August number of this JourNAL sketched 
the militant career of the California State Bar 
to that time, when petitions were being circu- 
lated to initiate a measure which would repeal the 
State Bar act. The brunt of the attack was be- 
ing taken by unsuccessful candidates for admis- 
sion, but the disruption of the State Bar which 
would follow adoption of the measure by a pup- 
ular vote held out attractions also fo: members 
who felt under constraint because of the efficiency 
of the disciplinary system, and for laymen and 
lay interests who wished to practice Jaw without 
fear of penalties. For that reason it seemed that 
there could be no plausible guess as to the out- 
come. 

The fact was, however, that the circulators of 
the petitions met with a wall of lay resistance. 
They could obtain only about one-fifteenth of 
the number of signatures required by the initia- 
tive and referendum law. So this attempt but 
served to show the popular approval of the work 
of the State Bar and of its policy in respect to 
requirements for admission. Perhaps this means 
that the profession in California is to sail on 
calmer seas in the future. The unauthorized prac- 
tice situation is not wholly solved by the truce 
made with the Bankers Association. There may 
be trouble in that quarter yet. But the law as it 
stands is against lay practice and the attitude of 
the public with respect to the attempt just made 
against Bar integration can give no comfort to 
the encroachers. 


Simplify Disciplinary Procedure 


What seems to be an eminently sensible pro- 
posal as to the administration of bar authority in 
respect to discipline has been made by President 
Wyckoff. In a state as populous as California 
the work of the board of governors of the State 
Bar consists too much of passing upon evidence 
in cases brought against erring members. Two 
days a month are consumed in board meetings, 
and most of it to see that exact justice is done 
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to respondents. It is imperative that procedure 
which may result in depriving a lawyer of his 
prerogative, or of making a public shame of his 
lesser wrongdoing, be conducted with meticulous 
respect for every right of the respondent and 
the public; but there is no need for a tribunal 
of fifteen judges. So President Wyckoff proposes 
that the judicial part of the work be entrusted 
to a committee of three governors. With a ro- 
tation in this service the time required of gov- 
ernors would be reduced probably as much as 
seventy-five percent. It would be reduced eighty 
percent except for disagreements calling for an 
enlargement of the tribunal; but even then an 
addition of two members should suffice. It is on 
the basis of three judges that most of the ap- 
pellate practice of the entire state is finally dis- 
posed of in California and in a number of other 
states. 

The value of the change would lie not merely 
in making service much easier for the members 
of the board; it would do even more in making 
the office more attractive to busy lawyers. It is 
a bad system that tends to prejudice talent and 
character. We ought to have learned that from 
our typical local governmental system. 


Ethics Enforcement on National Bar Program 


The executive committee of the American Bar 
Association was requested by the American Judi- 
cature Society and the Conference of Bar Asso- 
ciation Delegates to add to the national bar pro- 
gram for the coming year the topic of judicial 
rule-making authority. For reasons not disclosed 
the committee declined to do this, but did add a 
new topic, namely, enforcement of professional 
ethics. In the absence of information it may be 
suggested that this topic was selected as a means 
for indirectly supporting the bar integration 
movement. Otherwise, the topic is only one for 
newspaper headlines, because we have learned 
from many years of trial that there can be little 
enforcement of any rule without a positive sanc- 
tion, and without also machinery for implement- 
ing the sanction. 

If there is any sanction in the canons of ethics 
it lies in the possibility of disbarment; but dis- 
barment is capital punishment; it is unsuited to 
a great majority of the offenses committed. And 
the fact that where specific sanctions are not 
established by law, as in the official, inclusive 
state bars (and in Illinois by court rules) there 
have grown up the great evils which have brought 
the bar into public disrepute and suspicion, in 
spite of occasional disbarments. In the two 
states in which corruption of justice has been 
most conspicuous in the past year—Massachu- 
setts and New Jersey—there has been more re- 
cently the birth of a desire for professional self- 
government. Must we always lose the horse 
before we think of the locks? 

There is not the slightest disposition to cavil 
at the committee’s choice, which is doubtless both 
politic and wise. Judicial rule-making is on the 


march. Its exploitation through the publicity 
channels of the American Bar Association would 
be helpful because there would be brought di- 
rectly to the self-respecting element of the pro- 
fession a powerful means for utilizing power long 
dormant for accomplishing the reasonable reforms 
which the lawyers and the judges owe to the 
people. 


Michigan Bar Settles Selection Problem 


In Michigan the bar is not afraid to recom- 
mend the appointment of judges by the governor 
because over a considerable period of time a ma- 
jority of circuit judges and supreme court jus- 
tices have been so appointed. “But your commit- 
tee believe that the governor’s power in this re- 
spect should be subject to some check. Experience 
has proved that the voters almost invariably con- 
firm the governor’s appointee by electing him to 
continue in office. However, popular election 
never can be a very substantial check upon his 
power of appointment. The approval of a ju- 
dicial commission should obviously be much more 
effective to this end.” We quote from the State 
Bar’s committee report of last year. 

The judicial commission referred to was one 
to comprise three members appointed by the gov- 
ernor and six appointed by the directors of the 
Bar Association, not more than two in any one 
judicial district, and with three year terms. The 
report suggested both confirmation of the gov- 
ernor’s choice, and appointments from a list of 
eligibles to be made each year, without favoring 
either plan. 

The report further recommended tenure dur- 
ing good behavior. This is no daring recom- 
mendation in Michigan, where the tradition of 
reelecting judges is strong. In fact, a judge 
is seldom defeated at the polis unless there is 
disruption of the dominant party, a thing that 
has happened only twice since the eighteen-sixties. 

It will be seen that the plan thus far meets: 
two present serious shortcomings; it provides an 
independent, non-political selection and it does 
away with the periodical elections when the can- 
didate is subjected to the evils of campaigning 
on his own behalf. One more point remains, and 
that is providing a ready, but responsible, means 
for retiring an unworthy judge. The committee’s 
recommendation as to this was as follows: 

“That the governor be authorized, with the con- 
sent of the judicial commission, after notice and 
hearing, to admonish, censure or remove any judge 
for judicial misconduct; and the governor may, 
with the consent of the judicial commission, after 
notice and hearing, retire any judge because of ad- 
vanced age or mental or physical disability.” 

And this provision is supplemented: by one pro- 
viding a pension system to be established by law. 

At the annual meeting of the State Association 
held in September the committee reported again 
with one change in the plan. It substituted the 
existing judicial council for the specially created 
commission of the earlier report, and settled upon 
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confirmation of executive appointments, rather 
than limiting selection to an eligible list. It is 
easy to give approval to both changes. The ju- 
dicial council comprises judges from the supreme, 
circuit and probate courts, two laymen, a state 
law school professor, a member of the attorney 
general’s staff and three practitioners. As the 
committee report says: “This body is fairly rep- 
resentative and is sincerely concerned with the 
proper functioning of our courts.” 

In this Journal there has several times been 
criticism of confirmation by the senate of a gov- 
ernor’s judicial appointments. The result is likely 
in any case to be a weak compromise to avoid 
stalemate. It is sure to give rise to log-rolling. 
Its results can never be said to be from a single 
responsible source. The members of the senate 
have political programs which must be served. 
They can hardly avoid using judicial candidates to 
abet trades made with the executive. 

These objections do not apply to the plan now 
submitted and approved by the State Bar As- 
sociation. The plan provides a single responsible 
source for appointments, and that source is a 
body comprising the members of the judicial 
council and the governor. They would be obliged 
to confer together. There would be no log-rolling 
because the council would have no favors to de- 
mand from the governor, nor would he be in a 
position to demand favors from the council. Pol- 
itics would be excluded. 

The plan so submitted and approved differs 
from the plans now under discussion and pretty 
well fixed in the states which are somewhat in 
advance of Michigan in the matter of reform in 
judicial selection. In California, Utah, Ohio and 
Georgia the plan of periodic submission of judges’ 
names to the electorate, but without any com- 
peting candidacies, has been embodied. 

It can be said for the Michigan plan that an 
expert and wholly practical plan is offered for 
the purpose of encouraging proper judicial con- 
duct. Workable especially, since the judicial coun- 
cil under this plan would be certain to hear of 
improper practices or mental or physical dis- 
abilities. The mere fact that complaints could 
be lodged with the governor or any member of 
the council would go far to prevent minor and 
major improprieties, and to remove the suspicion 
of improper conduct when there is none. There 
is ample proof of this in the large city courts 
which are provided with an executive head to 
whom complaints may be submitted. Such an 
executive judge has the power of transfer and of 
private and public censure. The Michigan plan 
further arms the disciplinary power with removal, 
for cause and after hearing. 

Experience justifies confidence in the belief 
that with expert and non-political selection and 
freedom from periodic competitive campaigns 
there are few instances of misconduct not read- 
ily corrected within the judicial establishment; 
the gap not provided for (except in Massachu- 


setts) is seen when judges become mentally or 
physically incapacitated, and are unable to render 
full service. If there is no retirement provision, 
with a pension, they are stubborn about resign- 
ing, and ordinarily their shortcomings are char- 
itably passed over to the prejudice of the service. 

Approval of the plan outlined means that the 
Michigan State Bar Association, after several 
years of study and conferences and reports has 
done its part in giving to the people of the state 
a practical plan which appears to embody all the 
best principles and greatly improves the system 
now prescribed. It is eminently fitted to develop 
a judiciary which will be independent in respect 
to services properly rendered, and amenable to 
high standards as a check upon independence. It 
will remain for citizen organizations to bear the 
brunt of the work of educating the voters. Once 


this is done a constitutional amendment can be 
voted. 


Steps Toward Bar Integration 


Bar integration has won such esteem in the 
minds of lawyers throughout the country that 
the word integration is being stretched to include 
what might better be called steps toward inte- 
gration. Every bar association that has ambi- 
tions for increased membership and increased 
influence is making a start toward integration, 
and this includes virtually every state associa- 
tion. That the word is acquiring some magical 
powers is illustrated by recent developments in 
the New Jersey State Bar Association, which has 
given serious consideration of late to integration 
and has decided that it marks the true course 
for endeavor. But since the association is con- 
sidered presently to be too weak in numbers for 
a campaign for official and inclusive organization 
the sensible conclusion is that it should bring 
about affiliation with the local associations. And 
this is called in New Jersey an “integration pro- 
gram.” 

A larger membership must be had by minority 
bar associations, some of which are under twenty- 
five percent of the estimated number of lawyers 
entitled to practice. In Washington about ten 
years ago it was hoped that federating the asso- 
ciations and stimulating membership in both lo- 
cal and state bodies by a differential in dues 
would accomplish quite as much as statutory 
authority. At the end of three years the State 
Association comprised ninety-three percent of the 
profession. But without added powers this strong 
association was in the position of being all dressed 
up with no place to go, and interest and mem- 
bership began to slump. Eventually it became 
obvious that official powers were necessary as 
well as inclusive membership. The approach to 
the legislature was an easy matter, thanks to the 
good work done previously. It is possible that if 
the Washington State Bar Association while yet 
a minority body had aimed directly at authority 
through an act of legislature it would still be 
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fighting, and fighting in reality against practi- 
tioners, rather than against legislators. 


Missouri Takes Long Step 


In Minnesota the State Association adopted a 
similar course and has so built up bar opinion 
and ambition that now there is good prospect that 
the legislature will soon perform its part. The 
same may be said of the Wisconsin and Oregon 
Associations. In Missouri the campaign for the 
affiliation of associations was undertaken for the 
openly expressed purpose of paving the way to 
statutory powers. The hardest fight ever waged 
by a state association for a bar act was in Mis- 
souri last year. It left the Association in good 
trim for a successful fight in 1935, but results 
came more speedily through the decision in the 
Richards case and the interest evinced by the 
supreme court. From November first the Mis- 
souri bar will be integrated as far as disciplinary 
matters are concerned. It is likely to occur be- 
fore long to the supreme court and to the ron- 
members of the association, that just this one 
element in self-government calls properly for the 
conferring of full powers upon the entire pro- 
fession, and a plan for doing this and merging 
and liquidating the State Association will be 
formulated and given effect. 

The supreme court of Missouri was doubtless 
influenced by the leadership taken by the Illinois 
supreme court in providing practical remedies 
for the infractions of rules of conduct. While the 
Missouri court went much farther the significance 
of the Illinois court action must not be under- 
estimated. Two years ago there was no reason 
for supposing that the lawyers of Illinois could 
be regimented in the public interest for a long 
time to come. It seemed necessary to wait until 
a solid wall of integrated state bars were built 
around Illinois. Today it appears—and the rea- 
sons will be given—that Illinois may precede 
Iowa and Indiana in reaching a position in the 
column of integration states. 


In Darkest New England, Too 


And finally away down East in Massachusetts 
there is no longer a tabu on the magical word 
integration. In that state certain local associations 
overshadowed the state body. They are gradually 
getting together. And the supreme judicial court 
is moving along a little in advance of bar opin- 
ion and may play a most important role in the 
movement. The supreme judicial court appears 
to find itself in a large measure responsible for 
the conduct of its practitioners. It finds that it 
has power commensurate with its duty. But for 
the practical exercise of its power there must 
be an inclusive organization of the bar. 


What Is Disintegration 


Noah Webster gives a wholly satisfactory defi- 
nition of integration: “The act or process of 


making whole or entire.” But on disintegration 
Noah could think only of rocks reduced to pow- 
der by the action of rain and frost. Present day 
lawyers have some knowledge of disintegration 
of their profession by other conditions than rain 
and frost. A very good picture of disintegration 
is presented by the history of the bar in Okla- 
homa from 1907 to 1929. When Oklahoma be- 
came a state there was a provision requiring 
all lawyers to register with the supreme court. 
Some who overlooked this formality continued to 
practice and prosper, and have recently been ad- 
mitted on motion, even after being elected to the 
bench. For a considerable time the new state 
looked upon licensing the lawyer as a matter of 
only trivial import. The supreme court created 
“lawyers” on motion with a fecundity exceeded 
only by organisms of a low order. When the 
bar act was adopted it was found that there were 
20,000 names on the supreme court roll. Of 
course some had died and some had moved away. 
But there were probably more legally entitled to 
practice, who had never made the slightest effort 
to acquire a knowledge of law, and who never 
had practiced, than there were of actual prac- 
titioners. These pseudo lawyers had merely ac- 
cepted an honorary title from a generous court. 
Such a favored person did not acquire a law 
book, just as a Kentucky colonel does not buy 
himself a sword and a chapeau. He became a 
sort of quasi-lawyer through a sort of judicial 
baptism. 

But the bar was put to considerable trouble 
to get them sorted out, and even now, about 
five years after the enactment, names are adver- 
tised to find out whether they are the names of 
living persons, and, if so, where they reside and 
how they earn their living. The Oklahoma act 
provides for active and inactive membership. 
Curiously enough a good many of these quasi- 
lawyers enrolled, as was their statutory right, in 
the class of active practitioners, though they had 
never counselled a client. This anomalous situa- 
tion appears to have caused no trouble until re- 
cently, when the Oklahoma City Bar Association 
conducted a plebiscite on judicial candidates, and 
generously sent ballots to all enrolled lawyers in 
the county.’ After this experience, which was far 
from being a failure, it is proposed that future 
voting on candidates be restricted to members of 
the association, and that only bona fide, or serv- 
ice, lawyers be permitted to be members. The 
honorary or quasi class cannot object to such a 


1. The report on the plebiscite made by Secretary 
Byrne E. Bowman, and published in the Oklahoma State 


Bar Journal for August, 1934, page 88, contains the fol- 


lowing paragraph (page 91). 

“We have numerous insurance agents, abstracters, audit- 
ors, cleaners, orchestra leaders, printers, etc., who have 
forsaken the practice of law but still remain ‘active’ 
licenses. These are all good men, and I do not intend to 
cast any reflection on them. They are perhaps smarter than 
a good many of us who have had such a hard time paying 
bills. Yet these men are not really active lawyers. They 
are not in the active practice. Their interests are not in 
the courts. They do not swim in the same pool with the 
practicing attorneys and ... are not well acquainted with 


the qualifications of the various judicial candidates.” 
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policy for it adds to their exclusiveness and dis- 
tinction. A thing of beauty need be of no other 
service. 


Disintegration in District of Columbia 


We do not know to which state the diploma 
should go for the highest percentage of disin- 
tegration. Possibly to no state at all, but to the 
District of Columbia. It is well known that there 
are more lawyers to the square millimeter in 
Washington than elsewhere on our planet. Ex- 
cluding such pseudo lawyers as pension agents 
and solicitors of claims and tax experts there are 
a good many whose practice is so narrowly de- 
partmental that they are on a different footing 
from the body of lawyers who serve the people 
of a city of nearly a half-million and frequent the 
local courts. 

The picture of disintegration is not complete 
however without sketching in the numerous per- 
sons who make a living by ordinary, every-day 
practice in an ordinary law office, with no back- 
ground of legal study, or even admission. Since 
there is no law on the subject any person can 
open a law office and act like a lawyer to the ex- 
tent of his individual capacity, providing he does 
not go into court. We have the Bulletin of the 
District Association as authority for the state- 
ment that a real lawyer who has been disbarred 
may continue in office practice, and some actually 
do this. It would seem that such a condition 
could be remedied through contempt proceedings, 
but perhaps it is because there are so many and 
the custom is so well established that legislation 
is deemed necessary. 

Of associations there are so many that we will 
not risk an enumeration. This is not to be de- 
plored. The less association, the larger the num- 
ber of snipers or guerilla practitioners. But the 
nucleus for bar integration in Washington is the 
Bar Association of the District of Columbia, 
which has a history of continuous activity dating 
from 1871 and at present more than one thousand 
members. It has also an excellent publication 
in its Bulletin. Like the Oklahoma City Bar As- 
sociation it appears, in its welter of lawyers and 
real lawyers, to be justified in restricting mem- 
bership to those genuinely entitled to become 
colleagues. 

Whether or not the Washington picture of bar 
disintegration is the most impressive in the coun- 
try, the significant fact now is that the District 
Association is moving toward what they call the 
“integral bar.” In October the matter will be 
given formal consideration. The need for an act 


to define the practice of law is getting support. 
If and when the time comes that the organized 
bar of the capital goes to congress to lobby for 
a bar act the situation will be highly interesting. 
There will be a display of astuteness in lobbying 
which will astonish connoisseurs in this art. 


Special Meetings for Bar Integration 


There is growing recognition of the amount of 
preparation implied in securing legislative assent 
to a bar organization bill. In several states spe- 
cial meetings of the associations will be held this 
fall to settle the form of such bills and to make 
plans for educating legislators. A general conven- 
tion never affords the time needed for serious 
debate and it is not always wise to leave strategy 
entirely to a committee. It might be said, in 
fact, that committees are inclined to become so 
enthusiastic that they cannot imagine serious op- 
position and so do not fully organize their facts 
and arguments. And often they lack power to 
adopt a marked change in a bill which has been 
endorsed. 

Wisconsin will have such a special meeting, 
and Ohio, and perhaps Tennessee. A most in- 
formative report on the subject was rendered at 
the summer meeting of the Ohio association by 
Chairman Robert Guinther, who persuaded the 
association to action a year ago by his presi- 
dent’s address in which he recommended inte- 
gration by rules to be made by the supreme 
court. The policy has been approved and the 
committee will be prepared when the special 
meeting is held to submit proposed rules. 


This presents an entirely different aspect from 
that in Colorado where the supreme court began 
rule-drafting in the integration field, and is now 
waiting for bar opinion to catch up with the court. 
In this matter, as in the exercise of the rule- 
making power in other fields, the court usually 
holds back. It needs not only bar initiative to 
move it, but even more bar work to perform the 
time-consuming labor of research and drafting, 
and finally an expression in some form of bar 
opinion. The Mésouri example is no real excep- 
tion for the first thing that the court did was to 
create a commission of lawyers to serve as re- 
search workers and advisers. 


From which derives the thought that up-and- 
doing bar associations might well memorialize 
their highest courts to create commissions to 
which may be assigned various studies which may 
lead to progress through the exercise of rule- 
making powers. 








Junior Bar Conference Is Created 


National Leadership Now ‘Afforded Young Lawyers Who Have Shown 
Strong Proof of Desire to Play a Part in the Profession’s Defense 


It is easy to believe that the time will come 
when the junior bar movement will be looked 
upon as the most significant development of these 
formative years. The movement has taken root 
in a number of localities and has flourished, and 
this has happened without any preliminary bally- 
hoo. ‘That it is a natural response to a very real 
need may be assumed. And it is obvious that the 
movement represents the spontaneous will of a 
large section of the bar, a section which will in- 
crease its share of power and influence steadily 
from this time. The present may be the day of 
the older practitioner; if not, he has no day; the 
future belongs to the younger men. 

Groupings of younger lawyers have been 
formed in so many places of late that a need 
exists for a national conference of delegates so 
that there may be an exchange of experience and 
a sharing of ideas. Such organization was 
achieved at the recent annual meeting of the 
American Bar Association. It will be known as 
the Junior Bar Conference. Membership will be 
mainly through the affiliation of state and local 
associations which will send accredited delegates 
to the annual meeting. This meeting may be 
attended also by members of the American Bar 
Association not over thirty-five years of age. 
Besides the usual officers the conference has a 
council composed of one member from each fed- 
eral circuit. The election resulted as follows: 


Chairman: Samuel S. Willis, Detroit, Mich. 

Vice-Chairman: La Vergne F. Guinn, Texas. 

Secretary: William A. Roberts, Washington, 
>. &. 


Council: First Dist., Robert P. Bingham, 
Manchester, N. H. 
Third Dist., Thomas N. Griggs, 
Pittsburgh, Pa. 
Fourth Dist., Walter L. Brown, 


Huntington, W. Va. 

Fifth Dist., Julian B. Humphrey, 
New Orleans, La. 

Sixth Dist., Joseph D. Stecher, To- 
ledo, O. 

Eighth. Dist., Owen Cunningham, 
Des Moines, Ia. 

Ninth Dist., Grant B. Cooper, Los 
Angeles, Calif. 

Tenth  Dist., 
Boulder, Colo. 

D. C., Paul F. Hannah, Washington, 
m < 


The several sessions held in Milwaukee were 
largely given over to addresses. The Bar Asso- 
ciation executive committee through Messrs. 


Henry Wiehofen, 
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Walter Armstrong, Harry S. Knight and John H. 
Voorhees expressed the attitude of the Associa- 
tion to the new organization. Mr. Lowell White, 
president of the Law Club of Denver, related 
the history of his organization, saying that it 
had brought together the younger lawyers and had 
virtually achieved a revolution in the Denver Bar 
Association, the activities of which were formerly 
perfunctory, and now are very creditable. Mr. 
Phil J. Wickser gave a resume of bar organiza- 
tion history, leading up to the present efforts of 
the co-ordination committee to promote a na- 
tional unification of bar associations. Mr. Carl 
VY. Essery discussed progress in bar integration 
and placed it first among the duties imposed 
upon the profession. 

Mr. Joseph D. Stecher made a valuable con- 
tribution by telling of the success of the Junior 
Bar ot Toledo. Having “no specific activities 
other than to hold social and educational meet- 
ings” this group decided to work through the 
regular machinery of the Toledo Bar Association. 
‘The result evidently has been greatly to stimulate 
that association. its president now is only two 
years past the junior stage; there are one or 
more juniors on every committee and two on the 
executive committee, which is the governing 
body. 

At the recent summer meeting of the Ohio 
State Bar Association a state Junior Bar Confer- 
ence was established, probably the first in the 
country. It was provided with an executive com- 
mittee comprising one member from each of nine 
appellate districts, selected by the membership 
in the several districts. Each of these executive 
committee members is made chairman of a com- 
mittee which has one member from each county 
in the district. Under this plan a simple central 
organization is developed so that “contact is 
maintained with every county in the state and 
with the problems which are there present.” And 
presumably the young lawyers throughout the 
state will soon be thus enabled to bring their en- 
thusiasm and strength to shape and to support 
organization policies. 

A very instructive speech was also made by 
Mr. Henry Bane, president of the Junior Bar ot 
Durham, N. C. He told of the dire situation 
which confronted civil war veterans of the South 
when they returned to their plantations, and said 
he thought the young lawyer today was in quite 
as bad a plight. For a year the juniors in Dur- 
ham took no step to organize on advice of the 
local association. When they did organize they 
found an immediate field for work in opposing 
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lay practice. On all hands they tound lay en- 
croachers freely practicing law, and mainly at the 
expense of the younger lawyers. “We, as sepa- 
rate organizations, can, I believe, with sufficient 
force formulate certain plans of action, give them 
to the senior association, and let them cooperate 
with us to the end that all these adverse condi- 
tions will in time be eliminated.” In North Caro- 
lina also a state conference of junior bars is 
likely to come soon. The speaker said he believed 
that there should be thorough organization to en- 
able the younger men to express themselves in 
counties, states and nationally. 

The leader of the movement in Illinois has been 
Mr. Edward J. Fleming, who told about the type 
of organization in Chicago." The creation of bar 
associations in the leading law schools has com- 
plicated the situation but will eventually con- 
tribute power to the organized profession. Mr. 
Fleming’s advice to delegates intending to or- 
ganize in their home counties runs as follows: 


“Make your association as self-sufficient and 
as self-contained as possible. Don’t play at be- 
ing a bar association; don’t become a group of 
errand boys who do the elementary and simple 
tasks of the senior association. Cooperate with 
your association to the fullest possible extent, 
but do it in a dignified way, and do not have an 
organization which will be more or less empty and 
will not be performing constructive service... . 
In most cases, I think, the bar association will 
cooperate with you, but you ought not to be un- 
duly impressed by that nor should you be over- 
whelmed with gratitude. . . . It will be well if 
the association will cooperate with you; but, if 
not, I think your organization should be in such 
shape that you can mobilize opinion among the 
members of the senior association and the pub- 
lic, and possibly induce the association to take 
your viewpoint.” 

Commenting upon the flagrant scandals in re- 


1. An article by Mr. Fleming on this subject was pub- 


lished in this Journal for June, 1934, page 31. 


ceiverships in Chicago the speaker said that the 
Chicago Bar Association had been unable to cope 
with the situation for lack of funds; but the 
Junior Bar set forty members to work. Com- 
menting on lines of friction between the elders 
and the juniors the speaker said: “Sometimes 
when you discover abuses and you attempt to 
remedy them you find to your surprise and sor- 
row that some of the individuals that you set out 
to attack are well placed in the [senior] bar 
organization. . . . I think you should make no ex- 
ception in his case.” 


Mr. Fleming spoke with conviction and feeling 
concerning the cruel injustice inflicted upon ruined 
investors and depositors in the name of the law. 
He made a comparison with the medical pro- 
fession, saying that we could not believe that in 
a time of pestilence the doctors would organize 
and strive for the highest possible fees. “Can 
we honestly say that we have ‘cracked down’ on 
the members of our profession who have taken 
advantage of the depression to profit thereby? 
I do not think any of you can point to any action 
which any of your bar associations have taken to 
discipline any lawyer who has been guilty of dis- 
honorable practices in that line. We have had 
receiverships and examiners appointed whose fees 
were double, and sometimes triple, the salaries 
of the executives of those companies in their 
palmiest days. Now the least that any bar asso- 
ciation could do, it seems to me, is not only con- 
demn these practices, but also to force some of 
these individuals to disgorge some of what prac- 
tically amounts to loot. It seems to me that 
you ought to make every effort in a situation like 
that to induce your senior organization to take 
action, and if it won’t, or is unable to take action, 
or if it is unwilling, then it is your duty, as 
members of our profession, which is after all an 
honorable profession despite what has been done 
to it in the last few years, to use every legiti- 
mate effort to accomplish your desires for prompt 
and vigorous action.” 


One reason for the delay in the lower courts is the disposition 
of judges to wait an undue length of time in the writing of their 


opinions and judgments. 
regard myself. 


I know, for I have been a sinner in that 
In the English courts the ordinary practice is for 


the judge to deliver judgment immediately upon the close of the 
argument, and this is the practice which ought to be enforced here. 
In the Philippines we adopted the system of refusing a judge his 
regular monthly stipend unless he could file a certificate with the 
receipt for his salary that he had disposed of all the business sub- 
mitted to him in the previous sixty days. This had a marvelously 
good effect in keeping dockets clear.—Wailliam I. Taft. 











California May Lead Nation 


People Have First Chance Since Statehood to 


Doubtless there are many readers of the 
JourNAL who are so well satisfied with judicial 
selection in their own states that they take no 
interest in the subject. Those who are interested 
should know from previous articles that in Cali- 
fornia next month the voters will pass upon a 
constitutional amendment intended to permit the 
people of Los Angeles county to adopt a mode 
of selecting trial judges which provides expert 
and non-political nomination and appointment, 
and preserves for the voters the power of remov- 
ing judges when their names are submitted on a 
ballot at the end of four-year terms. Under this 
plan a commission consisting of the chief justice 
of the supreme court, the presiding justice of the 
local court of appeal, and the local state senator 
will submit to the governor either two or three 
names for each vacancy, and he must choose 
from this list. The plan is the result of two years 
or more of discussion following a period of in- 
tense dissatisfaction with the political means now 
prescribed for filling the office. It is said that 
sixty percent of the voters of this county have 
refrained from voting because of the hopeless and 
absurd problem of making wise selections from a 
list of a hundred and more candidates. 


There has been a more recent development of 
the greatest significance. Acting independently 
the California Chamber of Commerce has ini- 
tiated an amendment, to be voted on at the same 
election, which, if approved, will give to every 
other county the opportunity to adopt a mode of 
selection which closely resembles that agreed 
upon for Los Angeles County. The differences 
are as follows: instead of limiting the governor’s 
appointments to a list of eligibles, he is required 
to obtain confirmation for his nominees by a 
majority of a commission consisting of the chief 
justice of the supreme court, the presiding justice 
of the court of appeal of the district and the 
attorney general. 

At the end of his term a judge has the right 
to have his name go on the ballot, and without 
competition. When a judge does not exercise this 
option the governor will nominate a candidate 
for the vacancy, first having secured confirmation 
as stated above. 

It is to be presumed that each of these plans 
will work admirably if given opportunity. The 


Politics— 
Department of Justice Also Promoted by State Chamber of Commerce 


Rescue Judiciary from 


Los Angeles plan would seem better in at least 
one respect, for it would prevent the delays which 
might arise if the governor’s selections were not 
promptly confirmed under the Chamber of Com- 
merce plan. But on behalf of the latter plan it 
may be said that confirmation by at least two of 
the commissioners provided would be a very great 
improvement over confirmation by the state sen- 
ate. As has often been said in these columns 
confirmation by the senate is inherently a political 
matter. Each senator has something to sell the 
governor, at a price, and the governor is depen- 
dent upon the senate in many respects. Such a 
relationship is productive of logrolling; it makes 
judicial selection subservient to a number of 
political interests which are usually obscure. It 
is not non-political, nor is it finally responsible 
choosing. 

But the most important factor in this recent 
development lies in the power of the Chamber of 
Commerce to muster public opinion. For the 
first time in many years we have a judicial prob- 
lem put up to the public under favorable auspices 
and virtually without bar initiative. The Cham- 
ber of Commerce has taken the reasonable posi- 
tion that if the bar has found a very promising 
way for relieving Los Angeles county of the 
incubus which has proved so destructive of judi- 
cial independence, then the rest of the state 
should have the privilege of sharing the benefits. 


Department of Justice Projected 


The Chamber of Commerce has shown a most 
encouraging and commendable spirit by attacking 
two problems in criminal procedure which the bar 
and the legislature has not been able to resolve. 
It has provided means for the voters to say 
whether the common law power of the judge to 
advise jurors on the facts shall be restored; and 
whether comment upon the respondent’s failure 
to testify shall be permitted. 

Still another, and probably more important. 
amendment to the constitution, has been initiated 
by the California Chamber of Commerce. If 
adopted it will go far toward creating the depart- 
ment of justice which the American Bar Asso- 
ciation has decided to urge upon all the states. 
The best way to present the proposal is to quote 
the substance of the measure, as follows: 


The power of the presiding judge to analyze and classify and 
fairly comment upon the evidence of both sides was an inseparable 
attribute of trial by jury at common law; the strongest strictures 
against the system exist where the judge has been stripped of that 
power. It should be restored.—Justice George T. McDermott. 
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“Subject to the powers and duties of the 
governor vested in him by Article V of the 
Constitution, the attorney general shal] be the 
chief law officer of the state and it shall be 
his duty to see that the laws of the State of 
California are uniformly and adequately en- 
forced in every county of the state. He shall 
have direct supervision over every district at- 
torney and sheriff and over such other law 
enforcement officers as may be designated by 
law, in all matters pertaining to the duties 
of their respective offices, and may require any 
of said officers to make to him such written 
reports concerning the investigation, detection, 
prosecution and punishment of crime in their 
respective jurisdictions as to him may seem 
advisable. Whenever in the opinion of the at- 
torney general any law of the state is not 
being adequately enforced in any county, it 
shall be the duty of the attorney general to 
prosecute any violations of laws of which the 
superior court shall have jurisdiction, and in 
such cases he shall have all the powers of a 
district attorney. When required by the public 
interest, or directed by the governor, he shall 
assist any district attorney in the discharge of 
his duties. . .” 

It is to be hoped that the voters of California 
will approve this amendment. Its potentialities 
are tremendous. Its adoption will inspire hope 
that the problem of shaping state organization to 
compete more strongly with organized crime will 
in time be solved. 

The adoption of this proposal will be a long 
step forward, but the matter should not be dis- 
missed without pointing out that the superin- 
tendence of the function of prosecuting is not 
all of the problem. The state will still have the 
political, short term prosecutor. The logical, the 
practical, outcome, of course, is to provide for the 
expert and responsible selection of prosecutors by 
a state central authority under conditions which 
will make for a long tenure. Or, perhaps, we 
should provide for the appointment of lawyers, 
specially for each term of court, to try felony 
cases for the state, leaving the lesser duties of 
the office to a local official. 





The Social Side of Justice 


THE FAMILY IN COURT. By Jonah J. 
Goldstein. Clark, Boardman Co., Ltd., New 
York. $3. 


The expressed purpose of the author—an able 
aud outstanding city magistrate in New York 
City—is to arouse interest in “the law’s mis- 
handling of domestic relations.” This is “a con- 
summation devoutly to be wished,” as it should 
result in the readjustment along modern scientific 
and humane lines of those branches of the courts 
that deal with domestic relations. There unques- 
tionably exists an appalling indifference on the 
part of the public to the problems which Judge 





Goldstein discusses in his book. He indicts so- 
ciety for its remissness. “Ofttimes,” he writes, 
“TI had the distinct feeling that society was the 
defendapt and should be called upon to plead and 
not the unemployed husband who, though willing, 
could not find work.” He exposes the chasm that 
separates law from justice. 

Judge Goldstein traces the history of legisla- 
tion which established the children’s court and 
the family court and which culminated in the 
recently-created domestic relations court. His 
criticisms are clear-cut and are based on common- 
sense, and his recommendations for improvement 
are sound and constructive. He complains very 
bitterly that the law has not kept abreast of the 
times, and states that the failure to make exist- 
ing agencies available for physical and mental ex- 
aminations is worse than inexcusable. 

His criticism is not only of the law and the 
procedure, but it also reaches the bench. In his 
opinion, and in the opinion of many others, the 
average judge, even though he may be well-trained 
in legal matters, lacks the personality, tact, pa- 
tience, social-welfare experience, and common 
sense necessary for the proper determination of 
cases involving children and family relations. It 
is common knowledge that those best qualified 
for appointment as judges in family courts are 
generally least entitled to appointment as a re- 
ward for political service. It is interesting to 
note that the progressive mayor of the city of 
New York is presently considering a statutory 
amendment which will not limit him to lawyers in 
his future appointments of judges. Legal knowl- 
edge is the requirement which is least necessary. 
Judge Goldstein says, “Laws are no stronger and 
probation service no better than the type and 
character of those enforcing them.” He insists 
that in the machinery of such courts provision 
shall be made for the services of experts in the 
field of social service and medicine. 

Judge Goldstein presents a wise and progres- 
sive philosophy and expresses it in graphic, vivid 
language. In referring to the nature and treat- 
ment of juvenile delinquency, he says, “Breaking 
open the cupboard does not presage a career of 
safe-cracking.” . . . “Substitute ‘treatment’ for 
‘punishment.’” . . . “Conference rooms will be 
much more helpful than court rooms.” . . . “Peni- 
tentiaries do not make for penitents and reforma- 
tories do not reform.” 

The children’s court is held in one build- 
ing and the family court in another. “To treat 
the family court as a unit requires a unified court. 
A unified court requires that it be under one 
roof,” says Judge Goldstein. The supreme court 
has jurisdiction over cases involving divorce, 
separation, and the custody of children; the sur- 
rogates’ court has jurisdiction in cases of adop- 
tion; the court of special sessions has jurisdiction 
in paternity cases; and the women’s court has 
jurisdiction of cases involving wayward females 
(a situation that unquestionably should be alt- 
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ered). All this seems not only unnecessary but 
incongruous to the author, who has had long 
experience at the bar and on the bench. For 
years he has been an intelligent and indefatigable 
worker in the field of social service, and his criti- 
cisms and suggestions are entitled to the greatest 
respect and the most careful consideration. 


“The Family in Court” is at once sincere, in- 
teresting, and constructive, and will appeal alike 
to the lawyer and the layman who is interested 
in human welfare. While declaring that he is 
“neither a stylist nor a master of English,” Judge 
Goldstein proves to be both—Moses H. Gross- 
man, 





How to Keep Litigation in the Courts* 


By Jupce CuHartes A. Lowe 


The practice of the law is changing beneath 
our very eyes. More and more, we are losing 
the slap-bang, roaring-bull tactics and are look- 
ing upon the trial of a case in court, for what 
it really is, as defined by the codes of some of 
the states, a judicial examination of the facts. 
Certainly the old methods, now so happily be- 
coming obsolete, are giving way to an earnest, 
sincere and dispassionate examination of the facts 
under the control of the court with an eye single 
to the ascertainment of truth. Recently while 
engaged in a cause in a federal court in another 
state, the trial judge remarked to an over zealous 
attorney: “Now, let’s take this a little more 
quietly. I think a little less heat will help to 
bring out the facts.” Then, quietly, he reminded 
the witness that all they were trying to do was 
develop the true state of facts. Both counsel 
and witness subsided immediately and the trial 
continued in a much quieter and more judicial 
atmosphere. 

We refer to this matter for the reason that the 
legal profession and the courts are criticized for 
delay more than any one thing, and delay is 
caused more by a Bourbon-like adherence to 
needless forms, ceremonies and archaic methods 
of procedure and practice than any other thing. 
The litigant wants action. The business man 
wants a prompt decision. The state wants a 
prompt and speedy settlement of disputes. 

This can best be accomplished by an orderly, 
quiet trial in which from first to last the earnest 
endeavor of counsel and the trial judge is a 
prompt arrival at the facts of the case and the 
application of the law to these facts when deter- 
mined. Could not and would not the lawyer get 
the same fees, and get them quicker if cases were 
universally tried and disposed of finally in three 
months instead of three years? Would not the 
business man be better able to adjust his busi- 
ness affairs if suits involving the affairs of his 
business could be decided within such a time so 
that he would not be compelled to absorb large 
items of expense brought about solely by delay? 

*This is part of an address delivered before the 37th 
Judicial Circuit Bar Association, and published in the 
Indiana Law Journal, Dec., 1933, XI—4. The title there 


appears as “Individual Responsibility of the Lawyer and 
Respect for the Law.” 





Would not the state be more nearly performing 
the very function which justifies it in attempting 
to control the settlement of private disputes, if 
such disputes could be promptly disposed of so 
that time could begin its healing process rather 
than to have disputes drag their weary way 
through the courts for years, disputing neighbor- 
hoods by the bitterness of the contention. 

We all agree that these things are “consumma- 
tions devoutly to be wished” and we all agree 
that litigants, courts, lawyers and society in gen- 
eral would be benefited by a system that func- 
tioned in this manner with respect to civil cases. 
With regard to the enforcement of the criminal 
law, the effect would be the same. It has passed 
into a maxim that it is the prompt, swift and cer- 
tain infliction of punishment that deters criminals 
rather than the severity of such punishment. We 
have learned that the best way to train a dog 
is to punish him promptly for an offense, while 
the dog still remembers what the offense was. It 
is the same with criminals. They should be 
punished for offenses before they and the pub- 
lic in general have forgotten about the matter. 
Thus the punishment seems connected with the 
offense and to flow from the same, and the ex- 
ample has effect. 

Thus in every department of the law we see 
that a prompt and speedy administration of jus- 
tice is the much-sought after and desired result. 
Why, then, should the lawyer interpose himself 
as an obstacle to the consummation of these uni- 
versal desires? It is a current belief that progress 
in any profession comes, and must come, from 
those outside the profession. This has been true 
in the past to some extent with the legal profes- 
sion. And yet there have always been forward- 
looking individuals who were progressive enough 
to stand for sweeping changes in the practice. 

Let us consider, for example, some of the 
anomalies still existing in our law. It was wholly 
unfair for the prosecuting attorney to call atten- 
tion to the fact that the defendant had not tes- 
tified in the days when the law did not permit 
him to testify. The disability of the defendant 
has long since been removed, yet the restriction 
still remains. Ohio has abolished it and other 
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states have also. Yet there are lawyers who will 
oppose it today and insist upon the restriction as 
essential to a fair criminal trial. 

In England, appeals are disposed of, as a rule, 
within sixty days. Formalities are unknown. No 
long record is required. The parties are required 
to state informally the questions raised by the 
appeal and these and these alone are briefed, 
argued and decided. There a business man can 
have a litigated case, involving a contract tried, 
appealed and finally determined during his own 
lifetime. 

We have heard much of late, of the proposed 
innovation of placing the “rule-making power” 
back in the courts. Who ever took it away? 
Why should any other branch or department of 
government have the right to lay down rules and 
regulations for the courts, when the constitution 
expressly confers judicial power upon courts and 
courts alone. Who but the courts themselves, 
upon whom is cast the responsibility of exercis- 
ing judicial power, should make the rules for the 
application of such power? Would the legisla- 
ture, for example, submit to have its rules of 
procedure determined and controlled by another 
and entirely separate department of government? 
Would the supreme court or the legislature have 
the right to pass rules determining how the gov- 
ernor shall exercise his constitutional preroga- 
tives of an executive and administrative nature? 

What is needed is a set of rules of procedure 


under which the courts can function, as they were 
supposed to function, “speedily and without 
delay” as required by the mandate of the consti- 
tution. Anything less than this is not carrying 
out the expressed will of the people and is a 
subversion of the judicial power delegated by the 
people to the courts. 

I shall not draw out the matter further. The 
law business is slipping away from the lawyers 
and into the hands of boards and commissions, 
which are not hog-tied and fettered by rules of 
procedure and practice. 

Why does the average lawyer oppose those 
things which will make for the prompt and 
speedy decision of causes when all of his inter- 
ests lie in the opposite direction? 

What does it matter to the lawyer what rules 
of procedure are prescribed for his client’s case? 
He can have no personal interest in the matter. 
He should not oppose changes which will result 
in a more prompt and speedy adjudication of 
controversies. He can play the game no matter 
what the rules are so long as they affect him and 
his lawyer-adversary alike. It is the client’s 
cause that is decided, not the advocate’s. 

The greatest individual responsibility resting 
upon the lawyer today is to fall in line with the 
demand for a speedy and prompt administration 
of justice. This is expected of him and this will 
restore business to the profession that is now 
drifting away to more speedy tribunals. 





Light on Educational Qualifications 


A remarkably clear presentation of the work 
of a university law school faculty appears in the 
latest report by the head of the Law School at 
Madison, Wis., Dean Lloyd K. Garrison. It 
reveals a hard working faculty, a body of stu- 
dents most of whom are making great sacrifices 
to meet high requirements, and a thoughtful 
enlargement of the curriculum along practical 
lines which would have amazed law teachers only 
a decade ago. It suggests immediately that prac- 
titioners should know more about the planning 
being done in the better law schools. After 
dealing with a large number of interesting sub- 
jects Dean Garrison reaches the matter of the 
crowded profession, saying: 

“Tt is often said that the bar is over crowded 
and that some system of bar examinations is nec- 
essary to keep down numbers. Unfortunately, as 
with so many of our national problems, there are 
nowhere in existence any reliable statistics to 
guide us. Of all the lawyers who have been ad- 
mitted to practice in Wisconsin, we do not know 
how many have gone into other fields, or how 
many have wholly or partly retired, or have died 
or left the state; we do not know how these shift- 
ings vary with the economic tides, or how busy 
the lawyers now practicing really are, or what 
the income levels are, or how temporary or in 


what localities the over crowding, if there is over 
crowding, may be. 

“An organized bar, adequately financed, could, 
I think, ascertain these facts; and a scientific sur- 
vey of the bar of this state, kept periodically up 
to date, seems to me the first and absolute essen- 
tial to any intelligent grappling with the problem 
of numbers. The information thus gathered could 
be made available to prospective law students, and 
if at any time it showed a serious condition of 
over crowding, it would almost certainly discour- 
age from entering many who now in blind ig- 
norance decide to become lawyers. And the infor- 
mation would be equally valuable to the schools 
in weighing their entrance and scholarship re- 
quirements. So much could and ought to be done. 
But even if we thus had the facts, it would seem 
to me better to let them serve as their own cor- 
rective than to use bar examinations as a device for 
consciously limiting numbers.” 

The report also tells of a study of admissions 
which resulted in a bill in legislature to admit 
without examination the students with higher 
marks who are graduated from the University 
School of Law and from Marquette University 
School of Law, the supreme court to fix the 
percentages. The bill was defeated, and the 
knightly legislators instead adopted a law giving 
full diploma privileges to Marquette law gradu- 
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ates, as has long been the case with respect to 
the State School of Law; they went further and 
admitted without examination one hundred grad- 
uates who had failed in the bar examination. 
The legislature believes that there can’t be too 
many lawyers. But Marquette University, in 
appreciation of its added responsibility, ruled 
that, after two years, no student should be ad- 
mitted to study law until he had completed three 
years of college study. 

The matter is presented here because the idea 
that the more successful students of an approved 
school should be admitted without examination is 
one which should be a guide to future action in a 
number of states where encouragement is given 
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to the growth of local state law schools. It would 
supply the needed incentive on the part of stu- 
dents to do the best work they are capable of 
and at the same time relieve the law teachers of 
a responsibility which they do not seek because it 
is onerous and likely to promote criticism. 

The need for statistical information concerning 
the bar of a state, indicated by Dean Garrison, 
appears obvious. The bar should know itself. 
There are a number of integrated state bars which 
are moving toward this problem; they are capable 
of getting the facts; the results would appear to 
be such that the moderate effort involved would 
be well repaid. By all means, a periodic “scien- 
tific survey of the bar.” 





Ambitious Program 


At the completion of its first year as an offi- 
cial, inclusive organization, the Mississippi State 
Bar, meeting at Vicksburg, took stock of progress 
and gave promise of fulfillment. The ideal set 
up by Judge W. W. Venable is one to which all 
lawyers worthy of the traditions of their pro- 
fession should endorse. Speaking extempo- 
raneously the Judge said: 

“My subject is rather a broad one, the ‘Prog- 
ress of the Mississippi State Bar.’ I hardly know 
whether I am to speak on the progress that has 
been made during the past year, which is the life 
of our new organization, or whether I am to 
speak about the progress which I hope, and we 
all hope, will be made in the future. 

“You gentlemen are acquainted with the ac- 
tivities of the State Bar during the past year. 
Back behind our organization is a certain philoso- 
phy that, in my judgment, defines its aims and 
gives clear and distinct definition to its work and 
to its purposes. 

“As I look at this audience I see before me 
the only hope of the people of this great state 
to obtain justice. By virtue of the very charac- 
ter of their work there is committed to the law- 
yers of a state, and of our state, the task of 
administering the judicial department of gov- 
ernment. The thing that distinguishes a profes- 
sion from a trade is the element of service which 
is inherent in the work of the profession. The 
thing that is most emphasized in the life of the 
lawyer by the very nature of his activities is the 
fact that he is a public servant; that on him de- 
pends whether or not there shall be justice in 


for Mississippi Bar 


the world. Courts and lawyers and judicial ma- 
chinery exist solely and alone for one purpose, 
which constitutes the justification for their ex- 
pense; the whole object of a trial is that the 
sovereign may know the truth, in order that it 
can administer justice under the law. Whenever, 
from any cause, the truth is not ascertained; 
whenever, from any cause, the applicable rule 
of law is not applied to the truth as it is, how- 
ever faithfully the external forms have been ob- 
served, there has been a miscarriage of justice, 
and a citizen goes away without receiving from 
his sovereign his due meed of justice under the 
law. Certainly, then, if there is committed to us by 
the very nature of our work the responsibility 
of administering the judicial department of gov- 
ernment, if the men, women and children of Mis- 
sissippi are dependent upon our good faith, our 
learning, our character, our courage, for the 
equality of justice which they are to receive, 
certainly there is imposed upon the lawyers an 
ethical obligation as strong as their duties are 
wide, and as severe in their demands as the neces- 
sities of justice demand. So that, anything 
that perverts the truth, anything of inefficiency, 
anything that fails to determine most accurately 
the truth in order that the sovereign may apply 
the law is wrong in theory and is absolutely in- 
excusable in practice. 

“If what I say be true, there rests upon the 
Bar of Mississippi, and upon us, the continuous 
and continuing duty of moulding and fashioning 
our courts and our procedure so that they shall 
become more and more efficient all of the time. 
And the progress of the Mississippi Bar, and the 





A person who brings an unjust claim should pay the expense 
which he has unjustly forced upon his adversary, and a person 
who resists the payment of a just claim should bear the expense 
of the cost of collection which he has imposed upon the holder of 


the claim.—Alfred Rothschild. 
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umy progress which it can make under its ethical 
and patriotic duty to the people, is the progress 
which comes about by their steady advance in 
the improvement of the administration of justice, 
which comes about by moulding and fashioning 
the courts, the pleading, the practice, the pro- 
cedure, so that justice is furnished most, at the 
least cost, and in the shortest length of time. 
That is the work of the Bar; that is the progress 
which we will make. 

“Anything which looks to the improvement of 
the members of the Bar, which promotes their 
intellectual and legal equipment, which strength- 
ens their moral characters, anything which gives 
them courage to battle for the right as they see 
it, anything which makes the courts more effi- 
cient, anything which serves the purpose of de- 
veloping truth most accurately, all lie within 
the province of the work of this organization. 
Under the Bar act that is committed to us. 

“The lawyers of Mississippi have openly and 
frankly taken upon themselves the responsibility 
for the administration of justice in this state— 
no light responsibility. Are we then to say—how 
can we progress except by taking up the specific 
tasks of improvement, except by studying the 
problems and finding the answers, except by rec- 
ommending to the legislature those things that 
in our judgment would make for the improve- 
ments sought to be obtained? 

“Gentlemen have said that these things ought 
not to be left to the Bar, these things ought 
to be reserved to the legislature. In part they 
must be. But, personally, I would like to see 
the lawyers of this state, thoroughly aroused to 
their opportunities, solemnly and fearlessly ad- 
dress themselves to the task in the discharge of 
our duties; I would like to see this organization 
have committees busily engaged in studying prob- 
lems of the courts, of practice and procedure; 
I would like to see this organization undertake 
to simplify procedure. I reverence the past. 
Much of the law that we have is the result of 


human experiences—concrete experiences of a 
thousand years of living. Law is not the prod- 
uct of logic; it is the product of life. For that 
reason, a system that would fit the life of one 
age and period is not capacitated to fit the life 
of another, because as life changes so much the 
law changes; as conditions change so the law 
must change, if it is going to serve humanity. 
The problem is, preserving all that is wise in the 
past, discard that which has become inapplicable 
and unwise; progress as the lives of the people 
progress, and that is a normal process of the 
law. 

“Almost your entire body of law of torts has 
grown up in the last fifty years. Fifty years ago 
you could not find a respectable treatise on the 
subject of torts. The substantive law grows 
constantly to meet new conditions under the 
guise of judicial decision. There is constantly 
going on what is, as a matter of fact, judicial 
legislation, in order to mould and fashion the 
law to the changing phases of the lives of the 
people. Our progress will be proportionate to 
how clearly we grasp the moral obligations of the 
situation, how keenly we realize the responsibility 
that is imposed upon us as members of the Bar; 
we will progress only in proportion as we have 
the energy to do the patriotic work necessary 
to bring about needed changes and reforms; and 
the progress will not be ended and the journey 
will not be done until the Bar of Mississippi 
gives to the people of Mississippi as fine a sys- 
tem of courts, as perfect an administration of 
justice as is found in any jurisdiction under 
the sun. 


“We should not set our goal at anything less; 
we should not take any smaller task. To do so 
is to fail in the patriotic service that the lawyer 
must needs render to the men, women and chil- 
dren of our commonwealth, who have committed 
to them the operation of one of the great co- 
ordinate departments of government. I thank 
you.” 





Our system of judicial procedure, when compared with that of 
other countries, hardly seems to me to assure to the community at 


large the protection they deserve. 


... It is only because we have 


been bred under such an artificial system of judicial procedure that 
we are content to tolerate it.—Simeon Baldwin. 





The curiously dissevered character of the bar of the United 


States has been the subject of frequent comment. 
no parallel in any other country. 


It has perhaps 
Forty-eight states, each with its 


own standards and its own list of licensees; law schools as numer- 
ous as the leaves of the forest, and almost as diverse; . . . iri 
truth, while there are lawyers a-plenty in America there is as yet 


no American bar.—John W. Davis. 
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News and Comment in Brief 


An Ancient Grudge 


We are indebted to Mr. Samuel H. Richards 
of Camden for interesting historical information. 
He says: “In New Jersey the bar has a curious 
historical background. The Quaker settlers of 
New Jersey had suffered to such an extent from 
the action of lawyers in England (enforcing the 
conventicle act) that for a long time they would 
not countenance a lawyer in the Province. The 
judges for some time were all laymen. There are 
still some laymen on our court of last resort.” 
Is this not a record for holding a grudge? 





Uncertain Tenure Unfair to Judges 


The courts should be presided over by judges 
of stable character and moral ideals, of learning 
in the law, of judicial poise, and of that power 
of moral command over those about them which 
is the outgrowth of experience grafted on char- 
acter. 

Experience has demonstrated—and I think 
almost every lawyer and judge knows—that the 
election of judges by popular vote is not con- 
ducive to this result; not entirely, or even large- 
ly, by reason of the class of men who are elected, 
but because of the effect of uncertainty of tenure 
upon the human mind and will of the judge. A 
commendably large number of elected judges per- 
form their duty without fear or favor. But their 
seats tremble beneath them as they do it. An 
electioneering judge is a sad spectacle. Our 
system forces him to electioneer or accept de- 
feat—President Hubert C. Wyckoff in Calif. 
S. B. Journal, Feb., 1934, p. 37. 





Leniency of Supreme Court 


From time to time the board of trustees has 
been requested to take some appropriate action 
with reference to the apparent extreme leniency 
on the part of the supreme court of California 
toward members of the bar brought before the 
court in disciplinary actions. This matter was 
discussed at length, and it was voted that the 
president, senior vice-president and junior vice- 
president of the Los Angeles Bar Association 
shall wait upon the supreme court justices and 
present to them the question of the alleged ex- 
treme leniency in grievance matters—Bulletin, 
Los Angeles Bar Assoc., Feb. 15, 1934. 





A Correction 


Under the caption How Bar May Advise Vot- 
ers, a proposed system devised by Mr. Josiah 
E. Brill was published in the last preceding num- 
ber of this JourNAL. Unfortunately an error 
was made in respect to Mr. Brill’s first name. It 


should be added also that his address, for the 
benefit of those who wish to read his complete 
statement, is 500 Builders Exchange, Minne- 
apolis, Minn. 





A Criminal Jury Trial in Calcutta 


There are few lawyers who would not like to 
visit all parts of the world and observe the modes 
of administering justice. Perhaps in time that 
will be done with resultant reports which will 
be of value throughout the world. There ap- 
pears now to be a strong tendency toward 
standardization in the Orient, so far as court 
trials are concerned, along lines familiar to the 
bars of western nations. But there, as in Europe 
and South America, jury trial is used very spar- 
ingly or not at all. Professor William L. Burdick, 
of the University of Kansas, recently completed 
a trip around the world, and in a very readable 
article in Kansas State Bar Association Journal 
(February, 1934) he tells briefly what he saw in 
the courts of Japan, China, India and Egypt. He 
must have brought home material for a very in- 
structive and interesting book. One paragraph 
of his article is especially quotable: 

“The English courts in India have introduced 
some innovations. In criminal trials there is a jury 
of nine, six votes necessary to convict, although a 
vote of five to four may be accepted as a conviction 
within the discretion of the court. In the murder 
trial which I witnessed in Calcutta the jury stood 
seven to two in a verdict of guilty. Due to the 
different races and religions of those subject to 


jury duty a unanimous verdict in India is rarely 
returned.” 


Which occasions the thought that in our large 
cities we too have divergent races and religions 
represented on juries. This would appear to be 
another argument for fractional verdicts. The 
requirement of unanimity doubtless arose from 
the need long ago in England for protection 
against oppression by entrenched power. It per- 
sists still among us notwithstanding the fact that 
it leaves justice at the mercy of a single venal 
or prejudiced juror. It gives undue power to the 
smallest minority unit. It results at times in 
disagreements and an innocent person is as likely 
to be subjected to retrial as a guilty person. It 
stimulates the combing of jury material to secure 
one or more jurors who are not honest, intelli- 
gent and unprejudiced. It puts a premium on 
unprincipled shrewdness. There are indications 
that the public temper (which is well justified) 
may before long bring about a change in the 
rule so that ten or eleven jurors may render a 
verdict. The fractional verdict in civil trials has 
been thoroughly tried out in a number of states 
and has proved its worth. It seems to be better 
than the unanimous verdict, but of course im- 
plies a specified time for deliberation. With 
ample discussion a fractional verdict has a better 
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chance of reflecting fact and truth than a unani- 
mous verdict arrived at speedily. 





A New Definition of Law 


“I suggest that the law is a body of principles 
and rules developed in the light of ethics and 
politics. The aim of ethics and politics is the 
good life. The aim of the law is the same. De- 
cisions of courts may be tested by their conform- 
ity to legal principles. The principles may be 
tested by their consistency with one another and 
with the principles of ethics and politics... . 

“T take it that an educated man knows what 
he is doing and why. I believe that an educated 
lawyer will be more successful in practicing law 
as well as in improving it than one who is merely 
habituated to fact-situations. His training will 
rest, not on his recollection of a mass of specific 
items, but on a grasp of fundamental ideas. The 
importance of these ideas cannot be diminished 
by the whims of legislatures or the vagaries of 
practical politics.”.—Robert M. Hutchins. 





This Helps to Define the Problem 


Writing in The Panel (Mar.-Apr., 1934) Presi- 
dent Robert Appleton of the Association of 
Grand Jurors of New York County, puts the 
following paragraph in italics: 

“Every loophole, every bar to justice and in- 
centive to crime to be found in the criminal law 
and procedure of the State of New York was 
sturdily and successfully defended by the legis- 
lature of 1934, about fifty percent of whose 
members are lawyers, many of them more or less 
engaged in criminal law practice.” 


Ex Parte Streckler and Gaudin 


In a recent case the supreme court of Louis- 
jana says: 


“The power to prescribe ultimately the quali- 
fications for admission to the bar belongs to the 
judicial department of the government of the 
state. . . . It is admitted judicially—almost if 
not quite universally—that the prescribing of 
the ultimate qualifications for admission to the 
bar is a judicial function.” 


The opinion then says, as has been said in 
like opinions in other states: 


“The legislature may, in the exercise of its 
police power, and in performance of its duty to 
protect the public against imposition or incompe- 
tence on the part of persons professing to be 
qualified to practice the so-called learned pro- 
fessions, fix minimum qualifications or standards 
for admission to the bar.” 


This statement of course is convenient as a 
buffer to ease off the shock of a decision that 
should have been made two generations ago. It 
will doubtless do no harm, but it would be inter- 
esting if the legislature should impose more rigid 
standards than the court’s. It is not at all likely 
that any legislature ever will impose unreason- 
able requirements calculated to effect a monop- 
oly, but if that should occur the doubtful logic 
of the decision should not prevent the court from 
acting on behalf of the public interest, and thus 
leaving the legislature out of the picture. 

The one complaint about judicial rule-making 
has been that it is employed too timidly. It 
should call for no apologetic or compromising 
phrases. 





One of the prime causes of delay is the reluctance of legisla- 
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tive bodies to provide adequate administrative organization for the 
courts and centralized, responsible administrative control, which 
would “take up the slack” and keep all departments of judicial 


work as nearly as possible abreast of the litigation awaiting trial.— 
Hon. William L. Ransom. 





The justice of the peace courts have served their day and 
must give way to a more intelligent, enlightened and scientific 
administration of the law, in order that the rights of the people 
everywhere may be equally enforced, safeguarded and preserved, 
and that violations of such rights may be certainly, speedily and 
impartially punished, with dignity, intelligence and without fear 
or favor.—Henry G. Binns. 
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